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PRELIMINARY STATEMENT, 


On February 8, 1916, the Solicitor sent to the Secretary a mem- 
orandum as follows: 


I have recently caused a summary to be made of the elapsed 
time between the dates of the commission of offenses under the vari- 
ous regulatory laws administered by this Department and the dates 
of transmission of the casés to the Department of Justice for prose- 
Cution, The maximum is 4 years and 7 days, and the minimum 18 days. 
The averages are as follows: 


Poou and OTUge ACt.,,.....+.. 1 year, 6 months, 3 days. 
Dee CULGLGS ACT stee bees. x. © years, 2 months, 11 days, 
Meat Inspection Law......... == o months, 13 days. 
Twenty-eight Hour Law....... 2 years, 17 days. 

Pee ACU os asses kes eseeeee L year, 2 months, 18 days, 
Animal Quarantine Laws,..... =< 2 months, 

a Se At teen L Year, 1 monty. 

Plant Quarantine Law........ “= 5 months, 18 days, 


The effectiveness of the enforcement of one of these laws is 
greatly increased by the quickness of the prosecution for a viola- 
tion, Information frequently reaches the Department, both from the 
courts and from the United States Attorneys, that there is consid- 
erable indisposition to convict in a case which is regarded as stale 
because of the length of time since it was committed, It is mani- 
rest, therefore, that it is much in the interest of the people, as 
well as of the Government, to reduce to the lowest practicable limit 
the period between the commission of an offense and the transmission 
to the Department of Justice of a request for the institution of 
prosecution, 


There has been an earnest effort made by some, perhaps all, of 
the branches of the Department charged with the administration of 
these laws to reduce this elapsed time, Much good has already been 
accomplished along this line, It has occurred to me, however, that 
possibly it might be beneficial if the chiefs of the bureaus con- 
cerned would designate representatives to meet in conference for an 
exchange of ideas as to the methods already, or to be, employed in 
gathering evidence and preparing cases, with the purpose of still 
further reducing such elapsed time, It is not my view that such a 
conference should undertake to standardize, or make uniform, the 
schemes employed in the various bureaus, The circumstances involved 
in the enforcement of the laws are in many respects different. What 
I have in mind is that informal discussions and, perhaps debates, 
in reference to the various problems, would be suggestive to each of 
the bureaus, 


My feeling is so strong that the effectiveness of the administra- 
tion of these laws is increased by the reduction of the time between 
the commission and the prosecution of an offense that I think it 
would be worth while to consider abandonment of cases not already re- 
ported which fairly may be said to be stale, in order to concentrate 
energy upon fresh ones, as to which we could feel sure of getting 
greater sympathy from the courts and juries. 


The table set out above is, of course, subject to considerable 
explanation, It is énly a rough approximation, Nevertheless, it is 
accurate enough, and sufficient, to show what is the problem of the 
Department with respect to the point I am now presenting, 


The administration of the laws applicable to the National For- 
ests involves questions so different from those arising under the 
administration of the regulatory laws that it is not believed that 
the Forest Service is directly concerned in the matter here present- 
ed. Furthermore, so far as I can ascertain, there have not been any 
unusual delays in handling litigation of that bureau, pibattaaaes 68 3° 
I think participation by a representative of the Forest Service woul 
be helpful to the other bureaus, 
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Accordingly, I 
that the chiefs of 
representatives to 
by representatives 


wa 


submit, for your consideration, a suggestion 
the following bureaus be requested to designate 
attend a conference, which may also be attended 
of this Office: 


Bureau of Chemistry. 

Bureau of Animal Industry. 
Bureau of Biological Survey, 
Insecticide and Fungicide Board, 
Federal Horticultural Board, 
Forest Service, 


The Secretary approved the suggestion of the conference, It 
was held from February 28 to March 2, 1916, inclusive, at Room 410, 


Bieber Building. 


A list of those who participated follows: 


Name. Title. Bureau, 
Dr. ©. L. Alsberg Chief Chemistry. 
Dr. R. L. Emerson Assistant Chief do 
Mr. W, PP, Jones do do 
Mr. W. G. Campbell Chief} Eastern In- 
spéction District do 
Mr. A. Stengel Food & Drug Inspector do 
Dr. W. P, Ellenberger Veterinary Inspector Animal Industry 
Dr, H. J, Shore ~ Bacteriologist do 
mew. HH, Smith, jth Veterinary Inspector do 
Mr,.A. J. Raid Asst. in Live Stock 
Investigations do 
Mr. Harry Goding Executive Assistant aoc 


Dr. T. S. Palmer 


Asst. in Charge of 
Game Preservation Biological Survey 


Mr. We. F. Bancroft Administrative Asst. do 
Dr. Js Ki Haywood Chairman Insecticide and 
) Fungicide Board, 
‘Mr, J. G,. Shibley Executive Officer do 
Mri C. Li Marlatt Chairman Federal Horti- 
cultural Board, 
Mr; W, D, Hunter Member do 
Mr, C. H. Squire In Charge Claims 
and Occupancy Forest Service 
mrs oe. G,. Caffey Solicitor Solicitor 
Mr. R. W, Williams Assistant to the 
Solicitor do 
Mr, C. W. Boyle do do 
Mr. W, C. Henderson do do 
Mr. Fred Lees do do 
Mr. Otis H, Gates do do 
me, C,. A, Gwinn do do 
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PRO GRAM , 


1. The. attitude of the courts towards unsubstantial and stale 
prosecutions, 


@, The function of the United States Attorney as, in the last 
analysis, the sole representative of the Government in presenting 
to the court cases arising under the regulatory laws, 


35. Methods of collecting evidence of the commission of offen- 
ses, 


4, Methods of reviewing the evidence in Washington and deter- 
mining whether offenses warranting prosecution have been committed. 


5. Hearings before and after institution of prosecutions, 


6. Methods of cooperation between the bureaus and the Solici- 
won Office, 


7. Methods of handling cases in the Solicitor's Office, 


8, Suggestions for elimination of duplication of work and for 
more economical methods. 


9.. Specific suggestions of various means for reducing time be- 
tween the commission of offenses and transmission of cases to the 
Department of Justice, 

10, Benefits to accrue in the effectiveness of the administra 
tion of regulatory laws by the quickness with which an offense 1s 
followed by punishment. 

11, Disposition of stale cases, 


12,. Disposition of cases held in abeyance, 
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For: 7. die 5. 
Session of February 28, 1916, 


MR. CAFFEY:; I just want to say a word, before we start in, as 
to what I had in mind in making the suggestion of a conference to 
the Secretary, It was not that we should reach any definite conclu- 
Sion here in the conference as to methods to be pursued by the dif- 
ferent bureaus or boards or offices engaged in the enforcement of 
these regulatory lawg, My intention was that we Should here discuss 
the facts and methods freely and informally and that then a copy of 
the minutes should go to the Chief of the Bureau, Board, or Office 
concerned in the administration of those laws, for his information, 
It is manifest that the problems of the different bureaus are in 
Some respects different, No two bureaus can conduct their’ business 
exactly alike because of that difference in their problems: but it 
does seem that it would be advantageous to exchange ideas and get to- 
gether informally this way, So that each can ask questions and dis- 
cuss the topics. Now, I hope that everyone will feel entirely free 
to express his own ideas, For instance, take the work of the Office 
of the Solicitor, We shall welcome questions and welcome suggestions, 
the only purpose being the purpose of everybody, which is to in- 
crease the efficiency - particularly with reference to this matter of 
reduction of time between the commission of the offense and the send- 
ing of cases to the Department of Justice, When they get to the De- 
partment of Justice, we can have very little to do with the time that 
is consumed by that Department afterwards and by the courts, Having 
in view that ultimate matter of reduction of time, I took the liberty 
of Suggesting subjects for discussion, some of which have, and others 
have not, a direct bearing wpon the reduction of time, but have a 
Collateral bearing upon it. For example, the subject suggested to 
Start off with here is "The attitude of the courts toward unsubstane- 
tial and stale prosecutions." I remember an expression used by one 
of my teachers in the law school, that the law is a seamless whole, 
and it seems to me that is an idea of pretty general application, The 
Government is a seamless whole, and we have got to have in mind what 
the other Departments with which we are doing business do, what their 
methods are, and what their states of mind are, The courts are only 
human institutions and we want results, We are not merely concerned 
in doing our particular part of the work right, but we want to join 
in the whole scheme in the most practical way. So, here in this De- 
partment we cannot get the best results unless we put our heads to- 
gether and join our activities in the best way we can, My intention 
in the discussion here was to take up one of these topics and hear 
from everybody, go through it and get some idea from everyone parti- 
Cipating in the conference, when he has an idea to suggest, or wants 
to ask questions, or what not, It will be entirely informal, .I dao 
not know how much time will be taken up in that kind of discussion, 
That method,.of having everybody discuss the thing seems to bring out 
the best results; but if some one has another method, why, all right, 
I only meant to suggest that as a method, In this connection, we may 
not be able to finish in one day, It seems to me that this is of suf- 
ficient importance to give as much time as everyone, wants to discuss 
it; and after lunch hour you may not want to come back until tomorrow, 
Therefore, I ask if we do not finish by one o'clock today, whether it 
would be better to adjourn until tomorrow, What is the consensus? 


DR, ALSBERG: Yes, I think that would be best, 
Voices: Yes, 


MR. CAFFEY: Unless there is some change of mind we will proceed 
with that in view, Now, "The attitude of the courts towards unsub- 
stantial and stale prosecutions," Mr, Henderson, 


| PORTO: Fy 
The Attitude of the Courts Towards 
Unsubstantial and Stale Prosecutions, 


MR. HENDERSON: Mr, Caffey, I asked Mr, Gwinn to take a few state- 
ments from the decisions of the courts. These cases are mostly 
those which have originated in the Bureau of Chemistry at one time 
or other, They are not new cases and do not represent the kind they 
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are sending up at the present time, neither are they cases for which 
anybody here was responsible, and do not reflect on the Bureau in - 
any way, | 


‘ 


t 


MR, CAFFEY: Just an indication of what the courts’ attitude 
has been, 

MR, GWINN: I doubt whether I have all of the cases in which the 
Courts have enunciated anything regarding the technical nature of thm 
case, But I have a few of then here, 


In the case of United States v, Morgan ét al,, 161 Fed, 587, 
ee oO, 1692, Fed, F. & D, Act & Doc, p, 5300, Circuit Court, 
Southern District of New York, July 15, 1910: the shipment involved 
was induced by the inspector, On motion of new trial and in arrest 
of judgment, Holt, District Judge, said: 


The pure food act is a beneficial act: and it will 
be a matter of regret if the inspectors of the Department 
of Agriculture arouse hostility to it by excessive zeal 
to institute trivial prosecutions, 


In the case of United States v, Lehn & Fink, Circular No, 49, 
Office of the Solicitor, Fed, F. & D, Act & Doc. p. 384, Circuit 
Court, Southern District of New York, March 17, 1911: jalap con- 
taining 0.82% resin soluble in ether, labeled as containing 12.82%, 
was alleged to be adulterated and misbranded, The Pharmacopoeia 
requires "not more than 1.5% resin soluble in ether," Hough, 
District Judge, in opinion on demurrer to information, said: 


The demurrers are therefore overruled: but it may be 
added that it seems to me, from a comparison of the counts 
with the Pharmacopoeia, that the jalap label of which the 
Government here complains is a grotesque mistake, something 
flowing from a printer's error or the ignorance of an un- 
Skilled chemist. The proportion of resin soluble in ether 
State in the label, is so enormous and impossible, as to 
deceive no one to whom the label would mean anything, and 
Such puerile errors ought never to have beén made the sub- 
ject of criminal procedure. <A charge based on this kind of 
mistake is well calculated to bring into disrepute those 
weapons of the law which ought to be reserved for intention- 
al wrongdoers, 


In the case of In re Wilson, Circuit Court, District of Rhode 
Island, March 8, 1909, 168 Fed. 566; Fed, F, & D. Act & Doc. DP. 
186, syrup composed of 90% white sugar and 10% maple sugar was al- 
leged to be misbranded because the label "Gold Leaf Syrup, com= 
posed of maple and white sugar" falsely represented that the'arti- 
cle was composed principally or substantially of maple sugar; Brown, 
District Judge, denying motion of U. S,. Attorney for leave to file 
the information, said: 


The distinction between the enforcement of law and the 
abuse of law is lost sight of in the attempt to make this ob- 
vious innocent act a criminal misdemeanor, 


In the case of United States v. Wright et al., District Court, 
Western District of Missouri, May 5, 1913, N. J. No. 2828, Fed, 
F, & D. Act & Doc. p. 639, crude pyroligneous acid labeled 
"Wright's Liquid Smoke" was alleged to be misbranded because it 
was not actually smoke, Van Valkenburg, District Judge, sustaining 
demurrer to the evidence, said: 


No one can be more in sympathy and harmony with the 
Food and Drugs Act than I am, and for that reason I depre- 
cate any effort to place a strained or unreasonable con- 
struction upon its terms, which cannot but help to bring 
it into disrepute and disrespect with the public, I am 
not saying this in criticism of the Department or of the 
District Attorney. No doubt there is a point of view that 
perhaps can be taken in the sense in which this prosecution 
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ae seveled, but in its practical application, which is the 
application the courts in their last analysis must place 
upon it, it is not a prosecution which aims at‘ the particu- 
lar thing that this law, at least as construed, was aimed 
to affect in the sale of drugs and food, ; 


In the case of United States v. Phillips Drug Co, F. & D. 6398, 
I, 5, 21720-E, the sample "Crocker's Rheumatic Cure," The shipment 
was made February 17, 1913, The case was reported to the Attorney 
General November 4, 1915. The U. S, Attorney, Pittsburg, Pa., wrote 
to the Attorney General on December 23, 1915, stating that the Phil- 
lips Drug Co,, a corporation, had been dissolved, and suggesting 
that the information be withdrawn, 


_ in the case of United States’ v. Thompson Medical Co., a corporas 
Seem or Titusville, Pa., F. & .D. 5973, I, S. 9101-E, The sample 
"E, K,. Thompson Barosma Compound," Shipment was made October 18, 
1912. The case was reported for prosecution December 11, 1914, The 
Meee. Actorney at Pittsburg in a letter to the Attorney General, 
dated December 31, 1914, said: 


I respectfully call your attention to the fact that 
the violation complained of occurred on October 18, 1912, and 
that the sample labels submitted with the exhibits were not 
taken for the shipment until February 20, 1913. This shipment 
was made within two months of the passage of the Sherley Amend- 
ment, as soon as the matter was called to the attention of the 
Thompson Medical Co. they took the matter up with the Depart- 
ment of Agriculture with a view of having the label so revised 
as to comply fully with the provisions of the Sherley Amend- 
ment, and the file discloses that during the summer and fall 
of 1913 an agreement was reached as to the label, which met 
the approval of the Department of Agriculture and I assume that 
since that time the Thompson Medical Co. have complied with 
the Sood and Drugs Act in the matter of branding their product. 

In the light of these facts I feel that the course pur- 
sued by the Thompson Medical Co, was such as to lead the court 
in this jurisdiction, even after conviction, to impose such 
a nominal penalty as not to reimburse the Government for the 
expense and cost incident to the prosecution, I can also fore- 
see the possibility of difficulty of securing a conviction at 
the hands of a jury where the circumstances are as indicated 
by the file in this case. Of course, where there is evidence 
of other and more recent violations by this company, a differ- 
ent situation may confront us, but under the facts as they 
are presented by the file, I would urge your concurrence in 
my recommendation of no prosecution, 


The Department declined to concur in the recommendation of ib 
U. S. Attorney on account of certain facts then unknown to the U. bs 
Attorney which indicated that the offense was of a serious nature. 


‘The defendant on September 23, 1915, entered a plea of nolo cCon- 
tendere, and was fined $10 and costs, : 


In the case of United States v. Byrne Drug Co., F. & D. 5946, 
I. S, 7746-E, the shipment occurred October 1, 1912. The case ate 
reported to the Attorney General December 19, 1914, On inthe. 2, 
1915, the U. S, Attorney at Scranton, Pa., wrote to the PoLee or, 
stating that they had a noli prosequi in said case, stating: 


I had in mind the fact that this offense was judged to 
have been committed on or about the first day of October, i 
1912, only about two months after the. amendment of August 23, 
1912, and that this case had been Qragging along for some 
reason or other from that time\dowrk to the latter part of 
December, 1914, before it was placed before me for appropri- 
ate action. The delay in presenting the matter to my opel ee 
which I think warrants the inference that the matter was eG 
transmitted to this office probably more for the ant t 
having it finally closed in some way than for the purpo 
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active and vigorous prosecution against the defendants, 

I was advised by the attorney for the defendants that 
Since the complaint was made against them by the Department 
of Agriculture that they have absolutely changed all their 
labels, wrappers, cartons, etc,, in order to comply with 
the requirements of law, and upon full and mature considera- 
tion of all the facts and circumstances of this case I felt. 
that the ends of justice would be fully subserved by the 
entry of a nolle prosequi on this information, 


“In this view, Judge Witner, after an explanation of the facts 
and circumstances of the case, fully concurred and unhesitatingly 
Signed an order allowing me to take the action referred to," 


The product involved in this case was a soothing syrup of 
preparation containing opium, It was a case which should have been 
vigorously prosecuted, but for the fact that it was stale, 


Bmmume Case of U. S. ve FP. Ad. Richter &Co,., F, & D. 6307, 
I. S. Nos, 179-H, 8120-M and 9800-E, the article "Pain Expeller," 
a liniment, was shipped November 22, 1913, The case was reported 
to the Attorney General for prosecution June 29, 1915, The U. S, 
Attorney at New York in a letter dated October 9, 1915, wrote to 
the Solicitor as follows: 


If you come to the conclusion that the prosecution 
ought not to be pressed further I have no personal objection 
to dropping the case, inasmuch as it is not asserious a 
case as some others recently prosecuted in this district 
under the Sherley Amendment. 


In view of the fact that the case was an old one and the de- 
fendant had omitted from his labels all therapeutic claims on which 
the prosecution was based the Department consented to the infor- 
mation being nolle prossed,. 


Memetie case of U. S. v. L, E. Cash, Chicago, I1ll., F. & D, 6101, 
I. S. 2868-E, the sample "Hill's Honey and Tar Compound" was 
shipped January 16, 1913, The case was reported to the Attorney 
General for prosecution April 10, 1915. On October 11, 1915, the 
Department wrote to the U. S. Attorney as follows: 


You. are advised that in view of the time that has 
elapsed since the shipment was made and as the defendant has 
since transferred his business from Chicago to New York City, 
it is believed that the Government might with propriety en- 
ter a nolle prosequi in this case, Current shipments of the 
product from New York City will be investigated for the pur- 
pose of ascertaining whether the manufacturer 1s now comply= 
ing with the law, 


In the case of U, S. v.Le Duconge Co., F. & D. 5967, I. S. 
7127-H, the sample "Duconge's Pectoral Balsamic Syrup was shipped 
January 15, 1913, The case was reported to the Attorney General 
for prosecution April 8,°1915. On January 4, 1916, the Attorney 
General wrote to the Department as follows: 


The statute of limitations is about to run in this 
case, As the intrastate sale was made on January 13, 1915, 
and the interstate shipment two days later, I should like 
to have a statement of your views as early as convenient. 


On January 8, 1914, the Department wrote to the Attorney Gen- 
eral as follows: 


The Therapeutic claims made for the product are in the 
opinion of the Department, entirely unwarranted, and their 
use on packages containing the article shipped in interstate 
commerce would seem to constitute a substantial violation to 
the Sherley Amendment. On the other hand, the interstate 
shipment was made nearly two years ago, and the case 1S, 
therefore, very stale, 
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The case was nolle prossed, 


In’ the case of U, S. ov; The Mentholatum Co., Fy & D. 6232, I, 3. 
4882-E, the article "Mentholatum'" was shipped in interstate commerce 
on October 24, 1912. The case was’ reported to the Attorney General | 
March 29, 1915, On August 14, 1915, the Department wrote to the 
U. S. Attorney at Topeka, Kans., as follows: 


At the request of the attorneys for the defendant come 
pany further consideration has been given this case, It ape 
pears that the shipment on which the prosecution was based 
was made on or about October 24, 1912, only a few weeks af- 
ter passage of the Sherley Amendment, It appears further 
that the company has long since revised the labels and prints 
€d matter and the statements attached in the information have 
been eliminated. Under the circumstances, particularly in 
view of the age of the case the Department will interpose no 

- objection should you deem it advisable to nolle pros the pro- 
ceedings, 


It appeared from the evidence in this case that the labels on 
which the prosecution was based had not been in use for two years 
proceeding the date of filing the information, 


In the case of U. S. v. The J. W. S. Delavam Co., F. & D. 5892 
I. S. 7717-E, the article "Delavau's Remedy" was shipped in inter- 
state commerce September 12, 1912, The case was reported to the 
Attorney General for prosecution on June 2, 1915, On June 19, 1915, 
the U. S. Attorney at Philadelphia wrote to the Department as fol- 
lows: | 


? 


We understand that this corporation is owned by a church 
Society, that the violation was a technical one, and that 
they are very sensitive about having the church recorded as 
guilty of a violation of the law, Tf you feel that this case 
is one in which a nolle pros should be entered we shall so 
recommend if you advise us to that effect, 


On August 6, 1915, a rehearing was afforded the Delavau Co, 


On August 28, 1915, the Department wrote to the United States 
Attorney at Philadelphia as follows: 7 


In the present case, however, it appears that the de- 
fendant company at the hearing before the Philadelphia lab- 
oratory was given reason to believe that it would be afford- 
€d an opportunity for further hearing in Washington before 
@ decision would be reached as to whether or not prosecution 
would be instituted against it, Through inadvertance, this 
fact seems to have been overlooked, Furthermore, the inter- 
State shipment upon which the prosecution is based was made 
less than a month after the Sherley Amendment was passed and 
promptly upon being notified that the exceptions taken by the 
Department to its labels the company immediately adopted new 
labels and discontinued the use of their circular, The de- 
fendant company has also through its attorneys given ASSUL = 
ance that it will make any changes in its present labels which 
the Department may suggest, 

If the facts as above outlined had fully been understood 

when the case was previously under consideration of the Department, 
it is thought that the prosecution would not have been recommended, 


That is all of the specific cases that I have taken, but it il- 
lustrates the point, I understand from Mr. Henderson--I never saw 
‘the correspondence-ethat the United States Attorneys at Cincinnati 
and Chicago have said that the judges have been asking why the cases 
were so old, , Far acpi 

MR, CAFFEY: Of course, all of this discussion of Mr, Gwinn's . 
is not confined absolutely to the attitude of mind of the courts, 
Nevertheless, it has a general bearing upon that, and I suppose dur-~ 
ing the course of this program we won't confine ourselves absolutely 
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to each single subject, but that ig unobjectionable, as before we 
get through I want to discuss all the subjects anyway. I wonder 

if any of you gentlemen have a copy here of an éxtract from a let- 
ter that I received from a Judge that ft sent around to the heads 

of the Bureaus, If so, I would like to fead it into the record, 
This particular Federal: Judge was a classmate of mine, He was writ- 


ing upon another matter, and just brought this into his letter. He 
says: 





You will perhaps be interested to know that, so far 
as I have come in contact with the Washington Departments, 
that of Agriculture seems to me to be the best managed, 
I have been particularly impressed by the sanity and com- 
mon sense which has characterized its handling of the erim- 
inal statutes with which it’ had to do. There is in some 
Quarters a tendency to injure beneficial statutes by an 
over harsh enforcement of them, which gives an impression 
of persecution, and in the long run greatly weakens popular 
Confidence in the statute and in what the Government is try- 
ing to do. The best example of what I have in mind are the 
laws regulating automobiles, Although very good things, 
they have, in this State at least, been so much injured by 
ill considered severity in their enforcement that there is 
now no strong public sentiment behind them; that, of course, 
is the first essential to success. I think the same criti- 
cism could be made in respect to certain Federal Statutes. 
Your Department has taken a wiser and better course and is 
Causing the laws to be not only enforced but to be respect- 
ed as well, 


I consider the question of what ought to be reported and what 
ought not to be just about the most difficult question that respon- 
Sible executive officials have to deal with, There are two sides to 
this thing: If you fail to report the case, you are incurring a 
risk of criticism, Well, that is no good reason for reporting the 
case, just to avoid criticism: but it immediately opens you to the 
possible objection that you may play favorites. People will make 
the charge against you that you are playing favorites when there is 
no basis for it. That simply is a part of the responsibility of 
having to be an executive official, Another thing that I think we 
mustn't lose sight of, and that is the attitude of mind of the courts 
may be wrong. If so, that merely constitutes a problem for us, We 
have got to deal with them, They are a part of the Federal Govern- 
ment just as much as the Department of Agriculture is, and I should 
like to hear the whole thing thoroughly debated out as to just what 
the attitude is, First, we must get the facts as to what the atti- 
tude is, and then talk over what we ought to do in view of it. Now 
in calling on gentlemen, I am going to skip around and in the course 
of it call on everybody. I would like to hear from Dr. Palmer, 


MR, CAFSEY:; Unless you want to stand up, I don't see any reason 
for being formal. Does anybody want to ask any questions of Mr, 
Gwinn before we proceed, 


DR. PALM@R: This subject is rather a broad one, particularly 

in regard to the statutes relating to the shipment eb heidee a6 
so-called Lacey Act is somewhat different from the other regulatory 
laws for the reason that cases are based on State laws and every 
violation of the Lacey Act presupposes a violation of the State laws, 
In considering the question of the attitude of the court in a hes 
lation of the Lacey Act we have a double problem - the attitude fe) 
the Federal Court and the attitude of the State court, if the same 
violation were brought before it. After ESSA Sal pene eine apes 
under the Lacey Act, we find that there is the widest diversity fo) 
feeling in the Federal courts in regard to game cases, RT 
some jurisdictions in which a case has never been brought in . e 

_ United States District Court, and others in which there have et 

- number of such prosecutions, There are some judges on the a er 

' bench who regard violations of the game law as very ssies he pera: 

' They seem to be opposed to cases of that nature except those o ei 

_ most serious kind, In such cases it is oftena question how are 2 

is gained in spending several hundred dollars in collecting aE 4 

taking a case into the court, only to have the judge impose a 11 
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_ MR. CAPFEY: I would like to ask you a question, When you found 
the court either not approving or not in sympathy with the enforce- 
ae oP the law, what steps have been taken, if any, to educate the 
juage 


= DR. PALMER : We try to find out whether the judge is interested 
in the general subject of game protection, and consequently if ‘he 
appreciates what the shipment of game on a wholesale scale means, 

I can illustrate this point by a North Carolina case, involving the 
shipment of a large number of quail to one of the large markets, 
either in Baltimore or Washington, The case was presented in the 
usual way and when it came up for trial the defendant was represent- 
ed by able counsel who pictured to the court the hardship imposed 
on a Consignor who had inadvertently put a few quail in a barrel of 
poultry merely to save them from being spoiled: and contended that. 
in these times of high prices it should not be a crime to save a 
little food, and that it was not a serious offense to put them in 
with poultry shipped to market. The court took the same view and 
imposed a fine of $5.00, It seems that this defendant did not inad- 
vertently put a few quail into the barrel of poultry, but had been 
for several years shipping enormous quantities of quail, Fortunate~ 
ly we had other cases and at the next term of court a second case 
was presented which brought’ out the fact that the previous year the 
defendant had shipped 14,000 quail. The’ judge appreciated the cirf- 
cumstances that he had been imposed upon, fined the defendant SLO 
and gave notice that the next offense would result in a jail sen- 
tence, : 


We are often called upon by a United States Attorney to present 
the evidence regarding all the shipments made by a defendant at once, 
We are loath to do this, It involves extra labor, time and expense, 
and the United States Attorney is likely to combine all these of- 
fenses in one case, and it being a first offense, if he secures a 
conviction and fine of $5, the case amounts to nothing, The defend- 
ant regards the fine as a tax and’we have no further redress, e€xX-_ 
cept to begin again in case of another shipment. Whereas, if we try 
the first case and the fine is amall, and then go back at the next 
term of court, with a second case which can be presented in stronger 
light, and then have a third case, the chances are the shipments will 
cease very promptly. By prosecuting all the cases at once, the fine 
is likely to be small, Consequently, we prefer to try our cases 
separately. 


MR. WILLIAMS: There is one question I would like to ask, It 
is a very important one, arising frequently, and is peculiar to the 
Lacey Act. As he stated, our prosecutions under section 242 of the 
Pendl Code are based on violations of the State Law, Now in those 
of our cases where the defendant has been previously prosecuted in 
the State court and either acquitted or convicted, I would like Dr. 
Palmer to give us the benefit of his experience as to the attitude 
of the Tederal Courts with reference to such prosecutions, 


DR. PALMER: I should have mentioned, that among our stale cases 
are a number in which the States have failed to secure conviction, 
and these cases are submitted’ to the Department for any action pos- 
sible. In most of the States, the statute of limitations as to 
game cases is very short, frequently three months, usually not more 
than a year, The State often fails in securing a conviction but 
feels that possibly some action should be taken to prevent a repeti- 
tion of the offense, and appeal to us. Of course, if the case has 
been formally tried by a State court and the defendant has been 
freed, we have practically no redress, 


WR, CAFFEY: Jude Waddill so held in that case at Norfolk. 
MR, WILLIAMS: Yes. That is true as a matter of law. 


DR. PALMER: There are also cases that fail for other reasons, 
and when I say "fail," I do not mean necessarily result in acquit- 
tal, State officers regard a fine of $l a failure as well as we 


do. These cases should be governed by the circumstances, If the 
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offender is an old offender or the offense is a serious one every 
effort should be made to bring the defendant to Justice in the Feq- 
€ral court. If, on the other hand, we cannot ho 
in the Federal court at least equal to the fine 
Court, I doubt the expediency of. prosecuting the 
excentional circumstances, Nor example, the State courts of Michi- 
gan usually impose a fine of $25 for the Shipment of game out of the 
state. If we take a case€ in Michigan into the Federal Court and seu 
cure a fine of %1 or $5, I do not think we have accomplished very 
much because the defendant and his friends are apt to regard the 
fine in the Federal Court as very slight and Simply as a tax on his 
business rather than Something to deter him from repeating the of- 
fense, Unless we can hope to get the usual fine in the State court, 
£ do not think it is wise to prosecute except in the State courts, 


MR, CAT3EY: You have to take into account the State as well ag 
the Federal law and Cannot publish any notice of judgment, 


MR. PALMER: I might mention that the Lacey Act is peculiar in 
several respects and while based on the State law it is also based 
on other acts, : Bor example, in cases of importing birds from abroad 
without permit, we have invoked the customs and navigation laws. An 
Hast Indian vessel brought in a few birds to New York which a member 
of the crew smuggled through a port hole,’ Later on the facts were 
discovered, In order to make an example of that case, we took action 
through the Treasury Department, the Collector of Customs, and also 
through the United States Attorney. <A permit for the entry of the 
birds could have been had upon application but no permit was applied 
for, It developed that the birds were smuggled off the ship after 
6 p.m, after the custom guards had been withdrawn, That made the of- 
fense more serious. The Collector imposed a fine of $400 on the cap- 
tain of the vessel and the fine was paid. The United States Attorney 
attempted to take action under the Lacey Act against the member of 
the crew responsible for bringing in the birds without permit, but 
before an indictment was secured the vessel sailed and the case was 
dropped, In some instances evidence can be collected for cases which 
we Cannot prosecute in the United States District Court. For exam- 
ple, the shipping provision of the Yederal law relates to the ship- 
Ping of dead birds, but very often birds are Shipped alive and 
killed afterwards, and this avoids a direct violation of the Lacey 
Act, The most noted case of that kind which has occurred was the 
Shipment of ducks from the Eastern Shore of Virginia to New York, 
Our man collected the evidence, but we could do nothing with the 
Shipper because the birds were shipped alive, 


MR, CA?FEY: Murdered in transit? 


DR, PALMER: No. Not murdered in transit but murdered at desti- 
nation. They were shipped from Virginia to New Jersey, es to New 
York and from a so-called game farm in New York taken to New York 
City and: sbid, We collected the evidence in regard to see apes: 
turned it over to the Conservation Commission of New York. Vhile the 
case Was never brought to trial it was compromised for $20, 600 in 
cash, The evidence was then turned over to the Game Commission of 
New Jersey and the New Jersey Commission collected $5,000, wager : 
$25,000 penalty in a case which we could not prosecute in the Federa 
Court, 


MR. RAUB: Mr. Chairman, in regard to the attitude of the court 
on unsubstantial and stale prosecutions under the 28-hour law, I 
hardly feel that I can give in substance what you want from my nea 
ience, as it has been more on stale cases where there was ne ae 
prosecution brought in court that the best results were eras ef 
The settlement was made in some way out of court whereby a snininbis 
paid, and the railroads agreed to maintain a certain oe gee 
and also make improvements in their feeding yards, thereby be xe g 
the conditions under which the animals were handled en route, Poa: F 
that ground, a number of cases were set aside awaiting future wae 
of the railroad in the carrying of live’ stock over errer aia ae 
ever, regarding the unsubstantial cases, my experience has 
vy 
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DR. PALMER: I would like to 


up where a shipment exceeds the 2 
justified or not? 


ask, does the question ever come 
8 hours, whether the prosecution is 


MR. RAUB: I.don't catch the question, 


DR. PALMER: Let me state our problem in connection with the 28-= 
hour law, and then you can see my point, We are shipping numbers of 
elk in various parts of the country, It is often difficult to ship 
them from one point to another without unloading under the terms of 
the 28-hour law, Consequently, we have to feed and water en route, 

We had a case only last week where our shipment met with an accident 
and was delayed and then forwarded after a delay of some 6 or 8 hours, 
Now at the point of destination, they may not have been apprised of 
that delay. Have you ever cases under the 28-hour law in which prose- 


cutions are brought through accident or inadvertence? What does the 
court do in those matters? 





MR. RAUB: The law itself takes care of that. Under certain cir. 
cumstances such as you mention, the railroad company is relieved 
from obligation, provided that the confinement beyond the statutory 
period was caused by wreck, storms or other unavoidable causes, We 
have, howéver, any number of cases arising where the time limit ex- 
pires before arrival at destination, where a notation is made on the 
waybill that the animals were fed, when they haven't been given any 


; feed at all, Such cases we prosecute whenever we can secure suffi- 
cierit evidence, 


DR. PALI£SR: Do you prosecute for 30 hours? 


MR. RAUB: We want to prosecute for any time over the 28 hours, 
or the 56-hour period if request is made extending the time to 36 


hours, We want all cases reported of any.confinement bevond the 
Statutory period, 


MR, CAFFEY: When the Shipper signs a so-called 36-hour Yeqguest 2 
the time is automatically extended? ; 


MR. RAUB: The extension of the time through written request of 

the shipper simply makes a 56-hour shipment of it instead of a 28- 
hour, The railroads are taking advantage of this and have made the 
law practically 36 hours instead of 28, Practically all shipments 

_ are being shipped as 36-hour Shipments, But the same thing applies: 

_ to either 28 or 36-hour shipments If they are fed en route they must 
be properly fed, given a certain amount of feed according to the 
hours of confinement in accordance with the recommendation which has 
been given out by the Department, 


; 

: 

b) ‘MR. SQUIRE: With respect to stale prosecutions, the Forest Serv- 
ice is now having little difficulty, This is partly due to the fact 
_ that trespasses can not now occur without the offense coming to the 

_ knowledge of a Forest Ranger within a very short time, He will 
€ither discover thé acts himself in patrolling his district or they 
will be reported to him, ‘Growing out of the experience it has had, 
the Forest Service has devised a form of report which the Rangers use 
»,in reporting any illegal acts which come to their notice, This form 
is so arranged that in-filling it out the Rangers necessarily obtain 
Such evidence as is required in order that a case may be presented 
properly to the Department of Justice, Furthermore, we get a great 
deal of assistance from the Assistant to the Solicitor stationed at 
our District Headquarters. He reviews the field officers' reports 
‘when they come in and if anything is lacking which he feels the De- 
partment of Justice will need this is asked for and generally can be 
Secured without much delay. The result of this procedure is that 
our cases are usually in the hands of the District Attorney within 
two or three months at most after the offense has been committed, 
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The Forest Service at one time did have a good deal of trouble 
with old timber trespassés. Prior to the establishment of the For- 
est Service the public timber lands were under practically no super- 
vision and this resulted in very extensive unlawful cutting of tim- 

Jber, On taking charge of the National Forests the Forest Service 
discovered a good many of these old cases, It took some time to 
secure evidence necessary to a successful prosecution of the of- 
fenders, Cases of that character, of course, no longer occur, 


As to the prosecution of trivial cases, this subject has caused 
us a good deal of concern at different times, It has been our poli- 
cy to avoid litigation as much as possible and to go as far as we 
can in getting the regulations of the Department observed without 
going to the courts for assistance, We do, of course, have cases 
which seem to be trivial, such as cases growing out of the destruc- 
tion of signs through being used as targets and shot to pieces, 
and cases of malicious cutting of telephone wires, We are reluc~- 
tant to bring these small matters before a Federal Judge, never- 
theless, such a course sometimes seems desirable because of the 
publicity that is given to the matter and the deterent effect the 
prosecution has on other persons. A great many of the less import- 
ant, trespasses we are able to satisfactorily adjust, particularly 
where the cutting of timber or grazing of stock is involved, by 
getting the trespasser to pay for the timber, or the forage which 
his stock has consumed, .Wé compromise these minor violations of 
the regulations whenever possible. 


MR, CAFSEY: But that is only where you, under the facts, can 
conclude that it is an innocent trespass? 


MR. SQUIRE: BKither innocent or that it occurred through a mis- 
understanding of rights, At one time we had a great many viola-~ 
tions of the regulations relating to the use of National Forest 
lands for grazing purposes, Often stockmen were advised by local 
attorneys that they had a right to run their stock on the public 
land and‘to let them graze there without any permit from the De- 
partment, After it was shown by taking a casé to the Supreme Court 
that the Department did have the right to regulate such matters, 
the Service compromised a number of cases which wére pending by. 
having the offenders pay the grazing fees whieh would have been re- 
quired in the first place had a permit been secured, 


MR. CAFFEY: Mr. Squire, may I ask you, haven't you experienced 
a considerable change in many jurisdictions in the West in the at- 
titude of the courts and juries to Forest Service cases? 


MR. SQUIRE: Oh, yes, 


MR. CAFREY:; Will you please tell those gentlemen something 
about that? 


MR. SQUIRE: Prior to the establishment of the National Forests, 
as I have already statéd, the public timber lands were not under 
close supervision and people residing in the vicinity thereof were 
in the habit of helping themselves to timber whenever they re- 
quired it and to generally make use of such lands just as though 
they were the owners thereof, . This practice had. gone on for so 
long a time that restricting such privileges after the National 
' Forests were established was very much resented, -A great amount of 
misrepresentation was put out, especially in the local press, and 
much misunderstanding as to the purpose of the Government and the 
rights of the citizens grew out of this, . The National Forests have 
now been under close supérvision for something like 10 years, In 
the meantime citizens living in their vicinity have come to unders 
Stand not only the rights of the Government in the lands, but also 
its purposes in administering them, With few exceptions the work 
the Forest Service is doing now meets with the local approval and 
our cases in the courts are given sympathetic consideration, 
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MR, CAFFEY: : Dr, Haywood? 


% DR. HAYWOOD: ‘Mr. Caffey, under the Insecticide Act, I do not 
believe we have had any special trouble with the trivial CASES. It 
has been our policy ever since we started enforcing the law, if the 
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cases were trivial, to handle them by corréspondence rathér than by 
prosecution and only put the strong cases up to the court; but there 
-are times when I think it is necessary to put a trivial case under 
our Act up to the courts and such a case as that is one in which we 
have tried by all means in our power by correspondence to get the 
manufacturer to see these trivial faults in his label, but he evi- 
dently won't see them; and under such circumstances we,feel we are 
justified in referring the case to the court and believe that if we 
refer it to the court with a statement that we have tried to tell 
the manufacturer what ‘to do, that it will relieve the fact that it 
is a trivial case, I do not mean that we would put a very trivial 
thing up to the court, Sometimes they might appear trivial to some; 
but, when you consider, for example, that "non-poisonous" is put on 
insecticides - where, in fact, they are poisonous but not virulently 
poisonous, having "non-poisonous" on the label would cause the in- 
Secticide to be very carelessly used around the household, We feel 
that this should be taken off because of the children and the pet 
animals, Therefore, we have felt that in those cases that are trivi- 
al enough in the beginning to take up by correspondence, where the 
manufacturer will not change his label, we should usually prosecute, 


In regard to the cases that are stale, I wish to say that we 
have special conditions under the insecticide act that cause quite a 
number of our cases to be stale and we cannot see that there is any 
way of getting around the staleness of a good many of these cases, 
We have seen some cases since this discussion has come up, in which 
we can shorten the time, and we propose taking that up now, or per- 
haps later, but in a great many cases of insecticides and fungicides 
which are reported, we have no experts who can say they have any in- 
formation whether these particular substances» will kill the insects 
or fungi for which recommended, Therefore, it is a case of testing 
them out against the insects and fungi for which they are recommended, 
We cannot collect all the insects we want at the time we want them, 
We must get them under natural conditions, We cannot collect all the 
fungi. Therefore, we have to wait for them to come on the trees or 
animals and this puts our insecticide cases off, That often makes 
the wait a long one between collection and saying whether an insecti- 
cide or fungicide will or will not do what is claimed for it. If we 
could offer expert testimony as under the Food and Drugs Act, there 
would not be this delay. They can offer expert testimony, but we © 
cannot because nobody knows whether this particular substance or mlxX- 
ture of substances will be effective, therefore, we have to put 
cases to the court that are older than we would like, and I do not 
see how we can reduce that very much, There are certain lines where- 
in I believe the Insecticide Board can make a reduction in the time. 
it takes to bring the cases to the court, I do not know whether this 
is the proper time to take this up, because it comes up again under 
the other topics, I am going to tell you what has caused the delays 
and how they may be met, 


MR. CAFFEY: It is just as you say, Perhaps it will be just as 
well to take it up later, I will ask here what your experience has 
been as to the attitude of the courts toward insecticide cases and 
what steps have been taken toward education of the courts? : 


DR. HAYWOOD: As far as I can judge, the courts - well, I guess 
it is the same experience as they have had under the Food and Drugs 
Act - some courts will consider a case a substantial violation and 
another court will consider that exactly the same case is not a sub- 
stantial violation, 


MR. CAFFEZY: Now, take an experience I know you have had, with 
one of the judges who was formerly a United States attorney. | You 
have had no trouble in his district. Oftentimes you have a judge who 
never heard of the Insecticide Act, 


DR. HAYWOOD: We have never had any case where they refused to 
prosecute or jumped on us for sending too stale CASES « There are a 
number of cases where they have imposed merely nominal fines when we 
felt they could have given 2 good large fine, We constantly meet 
with that. . Whether this is due to the fact that the cases =- some of 
them - are old, or whether it is due to the fact that they do not 
understand what we mean by our adulteration or misbranding, I do not 
know, because there is nothing in the case to show why. I do think 
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that under our law it would be better if we paid some attention to 
sending a representative from your office, at times accompanied by 
an expert from the Insecticide Board, at times not - depending on 

the case » to explain to the United States Attorney why we are prose- 
cuting such cases and why they are substantial violations of the law, 


We have done that in some jurisdictions, but I think we can extend 
it to advantage, 


MR, CAYFEY: Any questions? 


MR. SQUIRE; I just want to say that often in these cases where 
the fine is very small the defendant, nevertheless, is put to ¢on- 
Siderable expense, I recall a Forest Service case where the defend- 
ant was fined $10, but he afterwards stated that the court costs and 
attorneys' fees ran his expenses up to $1,000, Therefore, it does 
not follow that because a defendant is fined a few dollars only that 
that is the only expense he incurs, 


DR. HAYWOOD: When the defendant pleads guilty, it does not make 

much expense; and if he is fined $10, when we think he should be 
fined $500 and sometimes $1,000, it seems that we should take some 
steps to educate the United States Attorney at least as to why we 
Consider these substantial violations of the act, 


MY BOYLE: In enforcing the meat inspection act, we have re- 
ceived in several instances letters from the United States Attorneys 
stating that they do not regard it advisable to present violations of 
that act to the Grand Jury for returning indictments in cases where 
the amount of product involved in shipments is very small, Also, in 
Some cases the courts have taken into consideration in imposing 
sentence, on pleas of guilty, the age of the defendants and their 
business station in life, Where the defendant is old, aman of good 
reputation, or where the defendant is youthful and one of good repu- 
tation, as a general. rule, the court imposes a very light fine, and 
sometimes accepts his personal bonds, In the 28-hour law cases, of 
course, the statute of limitations runs for a period of 5 years, I 
know of no instance where the United States Attorney has complained . 
about the staleness of those cases, nor have we any complaints in 
regard to the staleness of the cases reported under the meat inspece 
tion act, As to quarantine cases, we have a few where the jury re- 
fused to return an indictment because the violations were considered 
rather technical, The defendants were poor people residing near the 
State line, and merely allowed their cattle to drift across the 
State line in violation of the quarantine law. On the whole, it 
seems that there is an attitude on the part of United States Attor- 
rieys not to prosecute cases in which the violations are not regard 
ed as substantial, Where the offense is considered rather technical, 
the courts seem disposed to impose the minimum Tine. 


MR. CAFTEY: Dr. Alsberg, will you favor us? 


DR. ALSBERG: I personally don't regard the amount of “Ene fine 
as of any deep significance.Under the Food and Drugs Act, the notice 
of judgment damages business reputations in a way that can't be 
measured in terms of money. We have very frequently insisted on try- 
ing a case which was old, or which had perhaps some other weak fea~ 
tures in it, because it was a serious violation of the Law, For ins 
stance, we have had cases of say tuberculosis cures in which the Bee 
parties concerned were perhaps not inténtionally violating the LEW) 
old péople, or ignorant people, or in one case, a very young person} 
but the harm which can be done by an alleged tuberculosis cure, ‘ 
whether the person who was selling such a cure was vicious in inten 
or not, is so great that we have insisted on trying out those cases, 
even though we anticipated that the judgé would impose a on ae 
The important thing to us isn't the fine; it is the notice of judag- 
ment. Another point that I would like to make 1s that I think m 
well, I don't quite agree with Mr. Boyle on his attitude about ores 
cost of finding out the weak features of a case. I think that ; 

' Federal Government oughtn't to take the cost of preparing 4 case in- 
to consideration at 2ll. I think that the danger of doing an injus- 
- tice because it would take a lot of money to get all tne anforms tae 
about it is sufficiently great so that the cost of preparing ae 
ought not in my opinion to be taken into consideration, We endeavo 
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to find out all we can about the case, irrespéctive of what it is 
going to cost us, under the Food and Drugs Act, so as to reduce 
those cases in which we would cause an injustice to a minimum, Of 
course, there will always be cases in which something will turn up 
in court that you couldn't learn beforehand, But the mere fact of 
hailing anybody into court--it doesn't make any difference whether 
the fine is two cents or $10,000--is some punishment, because there 
is always a certain slur on the person's reputation if he has been 
in court, even if he has been found technically innocent, I think 
great care should be taken to avoid bringing those cases into court, 
even aside from any question of injuring the reputation of the 
Federal Government and the Department when such a nominal verdict is 
received or handed down, I would like to say at this point that 
this is a matter that might perhaps be discussed later with refere 
ence to something that Dr. Haywood said, I am not familiar with the 
way in which the Insecticide Board handles their cases entirely, but 
I think that the argument that he gave us that it is necessary to 
take a good deal of time to examine the case can be avoided by a 
control over the collection of samples. I don't know whether the In- 
secticide Board controls the collection of samples or not, but it 

is perfectly simple--at least under the Food and Drugs Acte-where 
you are dealing with a matter which you believe to be a violation of 
the law, But where the technical, chemical, or other scientific 
evidence is not available in the literature because the question has 
never just been presented in that form--you may as a chemist be 
pretty certain that the thing is a violation of the law, but the 
technical evidence doesn't exist because this particular question in 
that form has never been investigated by anybody. In such cases, it 
Should be--at least, you will find it so under the Food and Drugs 
Act--a simple matter to collect an unofficial sample which can be 
made the basis of the investigation, and then when you have the in- 
vestigation made and the facts before you, it should be a very sim- 


ple matter in these insecticide cases, as well as under the Food and 


Drugs Act, to direct the collection of an official sample which can 
then be put through with speed and despatch, I realize very fully 
that it often happens that one doesn't realize that such conditions 
exist until at the time of the hearing facts are brought out, but 
even in such case, it would seem preferable in many instances to 
abate the original case, make an investigation, and then start a 
fresh case, We are pursuing that practice wherever practicable under 
the Food and Drugs Act. Of course, it may not be possible to make a 
fresh case because the hearing may have the effect of causing a man 
to revise his labels or change his practices, Under such circum- 
stances, it would have to be a matter of judgment in each case wheth- 
er the case is sufficiently flagrant , whether you prosecute an old 
case, or drop the matter. % 


MR. CAFFEY: What would you say is the present state of mind of 
the courts toward the Food and Drugs Act cases - whether this is on 
the whole pretty sympathetic, or growing more or less so? 


DR. ALSBERG: I would say it is growing more sympathetic than it 
has been, partly because the courts understand as they did not some 


years ago, partly because few immaterial cases are coming to them 


and partly because cases are better prepared, naturally as we gain 


more experience, The trouble under the Food and Drugs Act is that 


the Food and Drugs Act, as you probably very well know, calls several 
different types of offenses by the same name, Ordinarily, misbrand- 
ing of a preparation to the lay mind and presumably to the minds of 
most judges, who are laymen in the matter involved, would poi to 

be less important than aduiteration, As a matter of fact, there are 
two different types of misbranding. There is the type of misbrand- 
ing where the food or drug is called by the wrong name and a mis- 
statement is made about it. There are the Sherley Amendment cases 
where the misbranding consists in the false therapeutic claims, and 
the latter are perhaps the most serious cases we have to deal with 


under the Food and Drugs Act, Both of these classes of cases are 


lumped together as "misbranding" and I think it is unfortunate that 
hn the Sherley Amendment such an offense is Called "“misbranding. 


I should regard it as preferable if some special word, neither adul- 
_teration nor misbranding, were used, 
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MR, CAPFEY:. Such as "fraud," 


‘Dr. ALBSERG: So as to set it apart and distinct’ from the mis- 
branding of food, which is in many cases not a serious matter, A 
Similar condition exists with reference to adulteration, An arti- 
cle may be adulterated if it has become poisonous or deleterious 
to health. This is a very serious matter. Another case, the arti- 
cle may be adulterated without being in the least unwholesome, The 
best instance I can think of is honey, which has been adulterated 
to a greater or less extent by the addition of invert sugar, Now, 
honey is to a great extent invert sugar and the mixture which would 
be made by taking 50 parts of the honey and 50 parts of invert sugar 
would be practically indistingvishable in taste and also in nutri- 
tive value from pure honey. It is an offense because it is a com- 
mercial fraud, The sugar costs less, The offense is called adul- 
teration and the honey is regarded as impure, It is not impure, -It 
is purer than honey because invert Sugar is one of the purest sub- 
stances in commerce today. It is almost pure Sugar, and honey Ccon« 
tains pollen, wax, etc, and so in this particular case the adulterat- 
ed article is, chemically speaking, a purer article than the unadul- 
terated one, Wow, when you have these two types of cases--adultera- 
tion which involves a question of health and one which is merely a 
cheat--it is hard to get the courts to distinguish, I do not think 
the law should have been made to cover two totally different of- 
fenses in the same way, I do not wonder that the courts are some = 
times confused, and I think the unevenness of the fines that are im- 
posed by the same judge are due to this confysion of terms of the 
law, I do not think you could make 2 flat rate for food and drug 
cases, for a first offense, a Sherley Amendment case, or a case in 
which the food contains an injurious substance, or for forms of mis- 
branding of food products, . 


MR, CAFFEY: Have you not found sometimes when you send a case 
up in a jurisdiction where there is a new judge who is ignorant of 
the law, you have considerable difficulty on that account? 


DR. ALSBERG: I think that is very true, Of course, there are 
all kinds of conditions that may make a difference in the way a 
Judge looks at the case, You try a casé of adulteration of cider 
before a judge raised in the city and you are not likely to get 
the same attention as if tried before a judge who was a country boy. 
Then, if you try a Sherley Amendment case, misbranding with refers 
ence to therapeutic. claims, before a judge who has had some unfortu- 
nate experience with experts--he may have had the misfortune to pass 
through the hands of a number of physicians who have failed in their 
diagnosis--you are more likely to get a nominal fine than in a case 
where the judge has not had an experience of this kind. You would 
not expect it under the Insecticide Act or the 28-hour law, or any 
of the other regulatory laws except perhaps the Lacey Act, In Food 
and Drug cases the judges' personal experiences are important. Im 28 
true that new judges are harder to deal with, but I do not think 
this is as important as their personal experiences, 


MR, CAFFEY: Any questions? 


MR, HENDERSON; I would like to ask if the Doctor doesn't think 
/the fine reflects the attitude of the court and affects the value of 
the notice of judgment, particularly where defendant's business de- 
pends on a good reputation, 


DR. ALSBERG: It shows the attitude of mind of the court, I do 
not mean to say that it does not have some effect on the mind and 
action of the defendant when you are dealing with men who are in 

business and have reputations and whose businesses depend on their 
_Teputations. Where the fine is nominal and you Bae CSA LA TE: Ws Lay aaa 
who have no reputations anyway, but are doing a business which is 
not in itself a legitimate business, the notice of judgment makes | 
wery little difference, except that it gives municipal health hg 
cers, advertising agents, and newspapers who want to accept only are 
dent advertising, information--and thus closes 2 good. many meee eee 
advertising to these people, A large fine has this effect; it indi- 













. * 4 4, b%, ~ 4 Pukka 
, r 
r ° } A Bue 9a VK Ors 1 4 B i. 
‘ Le hte eo ‘ 
* 
> ¢ ¢ 449 
- > ° P.. sh. “a ‘ { 
WO Ree $e Peto ce | vs : 
. @ > 
+ . , 5 «<< af 4 > ‘ ? 
ed ’ Ralte oe ' ’ vs 7 
e P . bs 
: g iM fermen. gf > * 7 raza 
a4 . "e * SNES os 18 ‘ f 
» 5 
Pa 7 vas wee - ? 6.2 
. ° * ha 
es Pr ‘ ‘ 7 
- | ' be i , hes * ° 
' « : 4 
j nit a 1 ¥: . £ ‘ - ’ 
s see . oe 4 . 
[ro . . ig 
vie se oe Py { r 
See ues. : . & 
‘ r 
ee - ve . 
oe . wg 
* gis ii - 
’ , tue a - ita 4 + 
. es a 
* ose by Pane a - 
~ Py a “~ . < . ’ ' oy he ¥e “4 a hires 
é ; ‘ 15 Se 
Fy . ark . + 7 — bed : 
‘ . 7 A 
Prprmanet ct é Bi Soa 
« ‘ 
’ ‘ ; a 4 
Ps Dota : , Ds sihcties ile 
. 7 a ‘ . yak & 2 ; 
: , GAd «90 AR aby aa “ q 
. Ps get J q 
‘ BLE Sc . aes » 
“ - ’ al Age Wg 
fod [iid permet: 4 tore Peet 
q f . 
ae Fe fete we . t ‘ B, a eB LG 
. Dede | o a ae ae a oe . 
. Ree & . f 4 re to. a, : 
aw Pas 34 S ’ D aA. % 
ay ms i 
LAY tg P ate oi > * ‘ ; Se ' ‘ 
i . . 
a eye, se ; Z - o 
a 
. : . te? a : be E . 
2 ae F . 
. 2 wars 
. am 
‘ = z va e “f : i Res ae - “ 
we * 4 
- s * md 
<< 5 eee fee, yor aes . 
on Pd é Woo . =" = 7 
A ‘ 
. jae # he i Bry 
- 7 PRR G, 5 m pe : 
: | 
5 th MM wy +3 
‘ ‘ . a oo: ~ Ps i tn, e. WP Oa 
‘ ya 23375 . a : 
. S $ “eg a. b 
ete rir ¢€ a s' a 2 oy a: Sy {rt ” 2a 4 
a 
i hy & “+ 
ae ) ; ’ ERIS 
' 
, . J¥ 
+e “ ‘ ? 5.4 
, pee 
- 4 -e 
— o 7 
F . . 
sb a o fy ~ ‘  T 
a eyes ° 
‘ 
- . . ., ’ . 
: F x “hg aes 
2 
: ‘ . 
. an . q fa? 5 4 
* : . y » ~ % ee a ® ‘ 2 Aas 
4 oly ot eo<R oe, ey 
* . a ~ P F, 4 
- _ . 7 gE a OF, 3 ¥ oT . ee _ a : i F. Tees 
* ° 
‘ , F ra ria * ge, . ‘ “ baa Ke Oe 
a : . BT IK ce it : F * \ ES ee ie © 
. i . . ‘. F 2 . 
; 5 ’ re . som . ‘4 nate 5 bye que } 5 at ito 
’ my ~ - 4 « ‘ ° ; 
; A ; oe ey - . oy ; 2 Pry ee 
a * > ae oe 
* * a oe 
4 . . = ka 
. i , 
‘ ; ‘ ‘ fom 
, oa fee } eit 
. o 
H eee: Me vn Set eg . 4 ey See e> 5 
‘ a 4 . et 2 @ ’ Re #i0 & 
’ . 
P . ony ye . ‘ . 7, wat , 
d ; é My pa o>) sthes. ( 
v% . 4 d a4 , Be hee in 3 . rf 


; ie re we : ‘urd seme 


ger Py 3 y ~ me ey 4 a et 
. r e «ode ) , a * 
‘ . +5 . » a+ , “ 4 % ‘ ‘ ap ary 44 i oy 
| ; ia bt Nii ny Aerte Dive . omer 
. o * wre eis i 
oa 
« te ‘ “4 ae é ; ‘ “av 
o4 . . _ : wt - 
rs ie ee ‘Lov pete wey” ieee area 
i) 
me . i ' ¢ Ti ese i a in aVP rg Fe “4 
af gas. + By AS i Le 
of Deer | janes 2 ¢ af A rc oj al 
bein ty PE Ky ee a al P cays wns cdg Tte4 OaW ¢ ‘ : 
oy A6) AE ne ges vai ea 
‘ é ‘ 7 ae wie: | P , ‘ a 
7S.) eet ig mE; ineol » Cae pend 
, =," 4 ar ee. a ee . an A! 7 : 
knee OOF Lika a: ae ae RS Pre bi | It TB La oe | 
. po eas, % ‘ ‘ " . 


i as i ‘s TS ed Patz ¢ aN trons ae 


+ Sty shes Sitar iad eh niin Nia 
‘ o att <3 at fi xfy 





-20- 


cates that if the man comes up for a second offense, he is’ likely 
to get a jail sentence, The difference between $10 and $200 is sig- 
nificant to the man only so far as it indicates that he may have to 
go to jail the next time,. 


MR HENDERSON: Where there is a fraudulent branding case against 
a medicine, the man comes in and pleads nollo contendere, The judge 
fines him fifty cents. He can use that as an advertisement. .The 
judge showed what he thought of the case by the fine, - . 


DR, ALSBERG: That is also true: but if the. case was.a flagrant 


one, aS a consumption cure, we would bring this case in other jur- 
isdictions, 


DR, HAYWOOD: We think that the size of the penalty affects the 
value of the notice of judgment, 


DR. ALSBERG: I would see if the man was still doing business, 
and if so, bring fresh cases by seizure or criminal prosecution, 


DR, HAYWOOD: I want to mention one thing that Dr, Alsberg 
Spoke of. That is the handling of cases by unofficial samples and 
afterwards getting official samples, In most insecticide cases this 
is impossible, It is not a matter of mere chemical analysis to de- 
cide whether a product will do what is claimed, It is a matter of 

whether that combination of substances in particular quantities at 
particular dilutions will do what is claimed for it. Now it does 
not hurry the case if we make all those tests before and then start 
with a new sample, because we have to go through a new test of the 
new sample anyway. We have to wait for the insects and fungi on 
the new sample just as on the old one, Not only is this true but 
the insecticide and fungicide manufacturers are often very ignorant 
and the insecticide or fungicide is at one time of one composition 
and again it is of another composition, Take kerosene emulsion, for 
example, at one time you will find 60 parts kerosene and the next 
time have 40 parts kerosene, At the dilution that he recommends it 
may kill with 60 parts but with 40 parts, it will not kill the par- 
ticular insects that he says it will. Therefore, it comes down to 
testing the particular insecticide at the particular dilutions 
against the particular insects and fungi for which the manufacturer 
Says it is good and we cannot base prosecution in one case on an- 
other sample of that man's goods, It is not quite the same as 
therapeutic claims because the dilutions enter into it, If the man 
kept to a constant formula, we might reason: a chemical analysis 
of this unofficial sample showed that it had a certain composition. 
This was tested at the dilutions named against cod moth, etc. and 
was found not to be effective. Now, we have a new sample which is 
the official sample, and if it is of exactly the same chemical com- 
position, we might be able toreason that it also will not be effec- 
tive, However, the official sample practically never has the same 
Composition as the other. It sometimes has less and sometimes more 
of a certain substance. We do not know enough to say what the 
second sample will do, unless we test it in the same way as the 
first sample, ' 


MR, CAFFEY: -In part, however, Dr, Alsberg's suggestion as ap- 
plied to insecticides and fungicides was this, that you would not 
go out looking for your new samples just after that particular bug 
you wanted to try it on had gone out of season, It could not be 
done out of season, .If he was only to be found in the spring you 
would not go out in the summer to get the samples, 


DR. HAYWOOD: That is looked after and we have the inspectors 
collect according to season, but when you take into consideration 
. the following facts, you will see why it takes a long time to re- 
port on most insecticide and fungicide samples, We will suppose 
first that the inspector has not collected the sample until two or 
three months after it was shipped - this is a good average time, 
The entomologist or plant pathologist starts his tests in say March 
and it is necessary for him to continue these tests on the trees un- 
petit say September or October, Just one spraying against an insect p 
or fungus is not sufficient, but a regular schedule must be followe 
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throughout the season, It will be October or November before we get 
our report and even then the tests often have to be repeated, so that 
we can be sure, There is no way for the entomologist or plant path- 
Ologist to speed up, As a Consequence, it is often twelve months 
after the sample was collected before we can possibly get the report 
of test of same and even then we may have to try the sample out an« 
other season to be sure of our tests. Thus the cases, which could 
quickly be reported on, if a chemical analysis only were involved, 
are unavoidably delayed by the time necessary to make the insecti- 
Cidal and fungicidal tests, 


MR. MARLATT: Each of these laws introduces new phases of control, 
After listening to what has been Said this morning, I am rather ins 
Clined to think that we have the best law (Plant Quarantine Act) 
from the standpoint of Control, The reason is that we have put into 
the law and regulations a good deal of direct power of control, 


MR. CAPFEY: That is without prosecution:'? 


MR. MARLATT: Without prosecution, We have incorporated in our 
regulations the power to withdraw or revoke permits and licenses in 
the case of articles from foreign countries entered under regulation 
and in connection with quarantines providing for the movement of the 
quarantined articles within our own country, The withdrawal of a 
permit or the license puts the man who violates the regulation out of 
business, and the knowledge that such withdrawal is possible is one 
of the most salutary things in maintaining compliance with the regue 
lations, We have very few violations which are not subject to this 
form of control, The action by this method is prompt and there are 
no stale cases, There are a few cases, however, where prosecution 
iS necessary, and these follow the normal COUrSE, 





There are also questions that come up in connection with the or- 
dinary administration of the Plant Quarantine Act, and regulations 
Which are matters of some doubt perhaps as to authority in connec» 
tion with trivial or unimportant cases; in other words, how much 
authority we have to waive regulations in the instance of trivial 
offenses, Many small importations are made by return travellers or 
“other persons, who are entirely ignorant of the law, and these vio- 

lations may be trivial in amount and involve no risk, .There are a4 
800d many such matters which involve the necessity of leniency or of 
apparently waiving regulations, and we have been waiving regulations 
in minor ways and thus avoiding punishing the people’who are guilty, 
but guilty through ignorance and not through intention, How much 

authority we have to waive regulations I don't know: probably none, 
But as long as it is all within ourselves, it seems to mé a reason- 
able thing to do in the interests of that very point of view exe 
Pressed by the Judge in his letter to you, that is, in not pushing to 
unreasonable prosecution in the case of these minor offenses, 





‘ MR, CAFFEY: And particularly while your law is new, 


MR. MARLATT; And particularly while the law is new. We have is- 
Sued rules to our collaborators throughout the country governing such 
Cases, and I think they have worked very well.” We are fortunate 

“8gain in not dealing with a class of subjects which leads to a de- 
Sire to violate, When you interfere with a man's sports, as in the 
Shooting of game, or with things that have grown up, and are of long 
Standing, as in the food and drugs business, it seems to lead to more 
of a tendency to violation; whereas, with the movement of an arti- 
Cle which is itself rather cumbersome and large and which can't be 
@cnveyed from one part of the country to another, or introduced from 
‘@broad surreptitiously, and the value of which is slight, there 
‘isn't the same tendency to violation, As in the caseé of all other 
‘regulatory acts which involve entry from foreign countries, we have 
the cooperation of the Customs service, and much of our control work 
4#n Connection with the prohibitions of entry is effected through the 
Gustoms Service, But in the main, we have followed that principle 
Bhat I announced at the outset, of providing for the penalty in the 
‘egulation itself, I think that plan has worked very well, It holds 
Over the head of the person the fact of an immediate penalty, which 
ey put him out of business, without waiting for court action, It is 
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an arbitrary power and a very great power, but if it is properly 
exercised, I think it is a good plan wherever it can be practiced, 
It avoids the cost of court action, and it is immediate, 


MR. CAFFZY: Of course, they have that same situation under the 
virus act, and to some extent under the meat inspection act with 
reference to official establishments, terminating licenses and per- 
mits, that you have under the plant quarantine act, 


MR, WILLIAMS: Well, the ground has been pretty well covered, 
Mr, Caffey, as to the attitude of the courts and the United States 
Attorneys, There is no question but that in most instances United 
States Attorneys hesitate to deal with a case where the witnesses 
have forgotten the main facts of the case, and where interest in the 
prosecution lags on account of its Staleness; and there is no doubt 
that it is most desirable that cases be pushed with as much expedi- 
tion as possible after the commission of the offense, In the case 
again of the game violations, it has been in the past somewhat dif- 
ficult to discover these violations because we have to cooperate 
to a considerable extent with commission houses and it takes a long 
time to get commission houses to Cooperate with us, When they do 
open up their books they show violations extending back as far as 
three years and when we get this information and we cannot secure 
recent cases, we prepare the cases for prosecution, The United 
States attorneys have not raised any serious objection in regard to 
the game cases, The courts have in their fines reflected their 
mental attitude, There is another matter which is not so important, 
that is the matter of the Department inducing a violation in order 
fo institute a prosecution as a warning to others, I recall a case 
arising under the game laws of a man in Tampa, Florida, by the name 
of Jack in 1901 or 1902, We knew that birds, and birds on the verge 
of extinction, were being shot and their plumage sent to the North 
for millinery purposes and for other purposes that were about as 
trivial, but we could not get any direct evidence against that fel- 
low by any investigation that we could make: so with the cooperation 
of the National Association of Audubon Societies, the Biological 
Survey decided to induce a shipment of the nearly extinct ivory- 
billed woodpecker, and that fall, Jack sent to the consignees named 
by the National Association, in New York, a shipment of these birds. 
The Government fixed up its case on that and the witnesses went 
down there from New York and elsewhere, The prosecution was insti- 
tuted by information before Judge Boarman sitting in the place of 
Judge Lock, When the United States Attorney began to explain to the 
Court, the judge was very impatient. When he found that it was a 
"woodpecker" case, he would not listen to the United States Attorneys 
He said, "I want to hear from the defendant," and he said it was 
worked up - that the Audubon Society and the Department had worked 
up a case against him, The judge was rather sympathetic, He thought 
the case was one that was induced by the people interested in the 
prosecution, and the result of it was that he fined the man $1.00 
and suspended that fine and suspended costs. I may say that we do 
not make much impression with cases of that kind on that judge. It 
is probable that in most of the game cases, if we were to induce the 
Violation, the result would be the same, 


MR, CAFFEY: In that case did Jack quit shipping them? 


MR. WILLIAMS: I am not sure, Dr, Palmer possibly can give us 
some information about that, but, in conclusion, I know it 18 a 
fact with some of the United States Attorneys, in former years in 
Connection with the food and drug cases, that they did not like to 
prosecute a case that was old and one in which the witnesses had fore 
gotten the essential facts in the case, The judge may think you 
have waited so long a time that the man and the witnesses Ae eee: 
Zotten about it and we do not get anywhere, That is the general at- 
titude, 


. MR. GWINN: Mr. Caffey, this matter of induced shipments has been 
“Mentioned several times and since there is nothing on the program 
'in regard to it, I suppose it might as well be disposed of. I apeke 
tioned a case where there was an induced shipment and Sapte 0 
the Department by the court. In that case it was a deg Acs nega 
York City water, Croton water, labeled "Imperial Spring Water ; | 
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there are cases in which shipments are very properly induced, I 
have in mind the cures for drug habits which are shipped by mail, 
We used to have a number of cases like that. They were not put in 

a box and shipped as most drugs. They would send out literature 
and tell their customers that they would cure the drug habit and it 
was a matter of difficulty to go over the United States and find 
people who are addicted to this drug habit. It might apply equally 
to shipments of cures for incurable diseases, We tried several of 
these cases and heard no criticism, It is a convenient way, and, 
if the facts are known to the court, I would not look for criticism, 
but criticism would probably come if the man is engaged in an inno- 
cent business--in intrastate business-~--and the Department induces 
him to violate the Federal statute in order to prosecute hin, 


DR, ALSBERG: I was going to raise the very question as Mr, 
Gwinn has just discussed and I think our attitude is, the same on 
that question, Where a man does his business customarily through ~ 
the mail, or if the shipping records are not available and the mat- 
ter is serious, it might be justifiable to induce shipment, We, 
however, try to avoid bringing a case of that kind to court, if we 
possibly can, Our method at present is to bring the nature of the 
man's business to the attention of the postal authorities, because 
it is a violation, as a rule, of the postal law and can be handled 
very efficiently, and in many ways a great deal more effectively, 
by the Post Office than by us, We prosecute for misbranding, the 
manufacturer changes his labels and goes on with his business, They 
issue a fraud order and his business is gone, We are sending few 
of these to the Solicitor's Office because we are handling them | 
through the postal authorities, who are very glad to take them up, 
With reference to the intrastate business referred to by Mr. Gwinn, 
we find that we can usually handle that by working in cooperation 
with the State authorities, We place the entire evidence before 
the State authorities and the State authorities usually take appro- 
priate action, so that we accomplish what we could accomplish under 
the Federal Act without actually conducting any prosecution our- > 
selves, Sometimes it is necessary to do more than-to bring it to 
the attention of the State officials,. We recently had a prosecution 
in which the case was called to the attention of the United States 
Attorney as being a violation of the Food and Drugs Act. Well, he 
did not think the evidence was sufficient for the United States At- 
torney to prosecute, but the evidence was sufficient to compel the 
State authorities to take cognizance of the case so that the abuses 
have been cured whether or not the indictment results favorably or 
not. 


DR. PALMER: In regard to the case which was mentioned by Mr, 
Williams, the case does not end when the defendant is acquitted or 
Convicted. Sometimes the after-effects may be very far-reaching» 
Mr. Williams did not mention the fact that this defendant came ine 
to court prepared to pay the maximum fine of $200. This he was not 
permitted to do. Two years after the Jack case was disposed of, I 
had occasion to meet the Governor of Florida who happened to know 
Jack, was quite a friend of his. Not knowing tHatut was familiar ; 
with the case, he brought the matter up and went over it with grea 
detail and with considerable bitterness, I found somewhat to my 

_ surprise that the case had been entirely misconstrued, not a in 
= the place where it was tried, but in the section of the coun ry ay 
where Jack lived, At the time the offense Ae PS aE REO S. 
- four men who were engaged in this sort of traffic, If the ue f 
had imposed a reasonable fine, the whole thing would have cooeee F 
but with the imposition of a dollar fine and the feeling tha Va 
was persecution and not prosecution, the after-effects nee ee 
- that I doubt very much if we could have gotten another Roney i 
: in a similar case in that section of the country aah ay nectar eit 
for several years, The outcome of that case was a a abidig ae 
‘basis of results, but not a mistake on what we had reason Gee 7 
‘We should always bear in mind the ultimate effects or those cas 
even beyond the actual action of the court, 









i irus le aker said a 
2 DR. SHORE: Mr, Chairman, the virus law, ae the speak te 
few moments ago, is also comparatively new, There 18 no pen Ys 
* believe, in the law for a violation of the regulation. inns di 
we have prosecuted a number of cases of yiolations of the law wher 
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virus, serum, toxin, whatever it may be, has been shipped interstate 
by a party not having a license, and the defendants have pleaded 
guilty in these cases, The courts have imposed what we think is a 
nominal fine in nearly all cases, ranging from $10 to $25, On one 
or two of the defendants it has after all been quite a punishment, 
because there were a number of counts in the indictment, We have 
Some cases pending now where a product has been worthless or con- 
_taminated within the meaning of the law, and one of those is a case 
of induced shipment. It was a product which had been one of the 
frauds of long standing. However, it was a product which couldn't 
be obtained on the market regularly. I wouldn't know where to send 
aman to get a sample of this product. So, for the protection of 
the people, we took steps to get a sample, and when we secured ae 
"found it was in fact worthless as it had been reported, and it has * 
been referred to the Attorney General now, I am very much interest- 
red in that case because it was a case of induced shipment, and we 
Mave another similar one coming. I am sorry that I can't say just 
what the attitude of the court has been, other than by inference, 
referring to the size of the fine that the court has imposed, So 
‘far, none of our cases have come before a jury. The defendants have 
“always pleaded guilty and the fines have been imposed by the court, 





MR. WILLIAMS: I want to mention a food and drugs case to show 
that the Judge, on account of his lack of sympathy with the case, 
went far afield in his legal decision, My recollection is that he 
perhaps erred in his statement of the law because he felt that the 
case was an unsubstantial one, and he wanted to find some legal 
ground upon which to decide it adversely to the Government. That 
was a case against 65 casks of Danderine that were shipped from De- 
troit by Parke, Davis & Company, for the Danderine people down at 
Wheeling, arid they were shipped in these big casks, Those casks 
were put into a car and shipped on down to Wheeling without any 
marks on them to show the quantity of alcohol in the casks, The 
fact was stipulated that after the casks got to Wheeling, the Dan- 
derine people there took the stuff out and put it into little bot- 
tles and put a label on the bottle, showing the accurate and true 
alcohol content, It is true the case involved some constitutional 
questions, and the Judge decided the constitutional questions favor- 

ably to us, but his whole opinion is full of evidence that he was 
seeking some kind of a legal excuse for letting these Danderine 
people out of that thing because it was such an unsubstantial of- 
fense., That was long ago. That was back in 1909 I think, Patou 
that just reflects the attitude of the judges on these unsubstantial 
cases, 


MR. GODING: Mr. Boyle covered the' ground that I was going to 
cover, He spoke of that two-cent fine case, and I don't think I 
Can add to what he said, 


DR, EMERSON: I don't think that I can add anything at this 
time, but when we come to the last two items on the disposition of 
these cases, I want to say something. 


rr MR. GATES: What little I have to say has also been covered 
pretty well by Dr. Haywood and Dr, Alsberg., One of my duties is to 
- look after the Insecticide Act in the Solicitor's Office. The In- 
- sgecticide Act is a prototype of the Food and Drugs Act. Insecti- 
; Cides are defined by the act as substances for use against all il 
@ sects in any environment whatever; likewise, fungicides are defined 
_ as substances for use against fungi which are present in any en-— 
_ vironment whatsoever, I might also say that, inasmuch as bacteria 
* are a class of fungi, the act is construed to apply to pactericides, 
_ disinfectants, etc, With reference to the first point, unsubstan- 
Biia and stale prosecutions, I might say that there has been no men~ 
tion of staleness or unsubstantial features in any cases which have 
been adjudicated in the courts, These features are frequently the 
bases of representations madeon' behalf of defendants directly to 
the Department or through the United States Attorneys in excuse or 
extenuation in cases pending in the courts, In many instances they 
are not well founded, in which case the Department takes ine. OUEean 
tunity to refute the representations. In only one instance that 
call has either of these matters been mentioned by the court. 
nat Was in a case a year or more ago, in the jurisdiction of Mary- 
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iand, The issue was the alleged false and misleading purport of 

Metne name of a certain productt’/ #3 ing ended in a verdict for the 

jueeovernment after a hard fight of two or three days, the Judge, be- 
ing rather a long-headed man and using a good deal’ of common sense, - 

fewatvh an eye on the construction aspect of the case, called all the 

jee parties interested into his chamber in order to determine upon a 

Hname which could be properly adopted for the product, and we ar- 

rived at an adjudication of the matter in a manner which was more or 

leeitess satisfactory to all parties, The Judge detained me after the 

| conference had ended and impressed on me in an informal way the 

| great importance in the proper enforcement of such statutes at the 

| very beginning--this act is comparatively young yet, having been 

Wepeesed in April 26, 1910, taking effect January 1, 1911, and its en- 

forcement beguri with the year 1912, He referred to his experience 

)) with cases under the Food and Drugs Act, and showed how under the 
Pinsecticide Act it was highly important that especially at the oute 

) set that only substantial violations and violations that were false 

; and fraudulent in intent or effect, should be reported by the De- 
'partment for prosecution. He mentioned the effect it had on the 
‘attitude of prosecuting officers and judges, I believe I reported 

> to the Solicitor the purport of this conversation when I came back, © 

‘ 

{ 

‘ 


i 


Though, as I have said, there has been no formal statement of a 
court on this point in any case under the Insecticide Act, yet the 
“minimum fines that have been imposed in many cases, I think, re- 
» flects the fact that this thought does influence judges in imposing 
fines, and also the efforts of United States Attorneys in prosecu- 
tion, And -we reach the courts mainly through the United States At- 
torneys, so when we impress the United States Attorney, we, to a 
large extent, indirectly impress the court. As the enforcement of 
the Insecticide Act has progressed, there has been a growing ten- 
dency in reporting cases for prosecution to discriminate the more 
serious’ from the less serious and to reduce the time between the 

- commission of the offense and the recommendation for prosecution, 

_ and there has been a corresponding improvement in the promptness 
with which such cases have been prosecuted and an increase in the 
average fine imposed, Trifling fines, however, have been imposed 
' in many good, substantial cases, and the trail is strewn with the 
skeletons of $5 and $10 fines for violations which were once pefre~ 
fectly robust cases, deserving of substantial penalties, 


DR, ELLENSERGER: Regarding the trivial or unsubstantial cases, 
occasionally we issue a new regulation covering a new subject and 
the cases are submitted by the inspectors in the field before there 
has been sufficient time for the railroads to inform their agents 
fully of these new regulations, These are violations that have not 
been submitted for prosecution, We have communicated with the 
railroad companies and the shippers so that they may become in- 
formed, Another thing that comes’to me is the question of who shall 
decide as to whether certain reports should or should not be sub- 
mitted for prosecution, Should those receiving the reports--the 
administrative force--do it, or should it be taken up with the 
Solicitor's office? I have often wondered about that. 


DR. ALSBERG: The delay in the enforcement of these cases--the 
delayed cases that Mr, Gwinn read to you were all Sherley Amendment 
' cases--the delay was due to the fact that this was a new statute. 
The Sherley Amendment went into effect a few months before I came 
into the Burcau and my policies in regard to the Sherley Amendment 
were entirely different from those of the man who had charge pefore 
I came into the Bureau, These had to filter down through all the 
men who were concerned in the enforcement and we had to delay the 


enforcenent of these cases. 


MR. CASFEY: I am glad you brought that up now, and we ought to 
discuss it fully. Mr. 3ancroft, 


MR. BANCROFT: The ground has been covered very well oy Dr. 
Palmer and Mr. Williams, and I cannot say anything in addition, 


WR, CASFEY: Mr. Lees. 


: oe 

cy fA 
, ey 
ins tee Wey ee 


-* ] - E,' at Sac 


ak 


‘ ) s 
REE Sc Lu 
AT 


ote 


ae 
a 


Pees 


> 


SS 


eS eee a 2 ee 
S68 


oe 


— 























a0) hw 


: WR. LEES: My work is in connéction with the cases involving 
| violations of the laws and regulations relating to the National 
Forests and more recently under the Plant Quarantine Act, As Mr, 
Squire said we have very little trouble with the Forest Service 
“eases on account of delay. For those not familiar with the Forest 
Service work, I might say that the Forest officers have authority 
%o arrest for violation of the laws and regulations, and in the 
case of criminal violations where immediate action is necessary 
they arrest the offender either under a warrant or without a war- 
‘rant, where he has committed any important offense and in that way 
‘the case is disposed of very quickly. We had a case which came up 
"when I was in Ogden last’ summer, A man was driving a prairie schoon 
er through the National Forest, had an accident, and cut thirty 
"feet of wire from a telephone line, The Forest officer discovered 
it and got on his trail, procured a warrant, and succeeded in find- 
ing him although the United States Marshal’ could not locate him, 
) The Forest officer took him before the United States Commissioner 
and he pleaded guilty. He was placed under bond and was fined $50 
and costs at the next term of court. By prompt action the case 
was disposed of within two or three months, about two months, I 
‘believe, If, on the other hand, it had to wait its turn coming up 
in the Department here and the Department of Justice, we would 
_ probably have not succeeded in disposing of it so quickly. There 
) was another case which was disposed of very speedily, Similar ac~ 
tion was taken and the defendant was fined $50. That is about the 
q 
- 





q way they handle these cases, In the civil cases, which involve 
4 claims of the Department for timber, fire, and grazing trespasses, 
these freauently come up when forest officers are engaged in keep- 
"ing the forests clear of fires and we leave them until the forest 
7 fire season is over, but on the whole they move promptly... In the 
matter of criminal offenses it is often necessary to take all these: 
\ into court for the effect that it has on others, I recall one case, 
a fire trespass. Some parties were out ona camping trip in one 
of the forests in California, They had been pretty careful, but 
) the last fire they left burning. The Forest officer put it out.. 
‘No damage was done except the danger of spreading,. These parties 
" were immediately arrested and although two of them were minors, the 
court, a justice of the peace, fined the responsible party, a minor, 
fifty dollars, The forest officerswre loath to take that case in- 
to court, but it was necessary to absolutely impress upon people 
using the forests the necessity of using care in preventing fires,. 
_ I remember one other case, a grazing trespass, the parties did not 
think the Federal Government had any authority to control grazing 
"on the forests. They consulted a local attorney who spent most of 
' his time sitting on a dry goods box and was not aware of the de- 
- cision of the Supreme Court in what is known as the Light case. He 
said the Government had no jurisdiction in the matter, We finally 
referred it to the Department of Justice. The defendants employed 
other counsel. After the decision of the Supreme Court was called 
to their attention, they made settlement. That was not a very im- 
portant case but it could not have been settled otherwise, 










































A more recent case, a woman out in Oregon was grazing cattle 
on the forest without permission. Efforts to obtain a settlement ~ 
failed and we took that into court or rather referred it to the 
United States Attorney. These are minor cases but we have to have 
settlement and sometimes that is the only way we can do it. 


. Under the plant quarantine act we have had very little experi-~ 
ence.. We received a letter from the United States Attorney in re- 
gard to the case in which a shipper shipped deciduous nursery stock 
in violation of the regulations. The defendant filed a demurrer 
"to the information on the ground that deciduous nursery stock is 
“not named in the Statute or regulation and the court, evidently not 
thinking much of the case, sustained the demurrer, Probably the 
‘United States Attorney did not know much about it. We wrote him a 
letter that while the statute did not specifically name deciduous 
nursery stock, t 
fication, He wrote back that h 
ed complaint and would keep us advised,. 
vill take it up and get the proper results, 


e would be pleased to file an amend- 
I have no doubt that he 
With regard to induced 
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violation, I recall reading recently--within two or three months-- 
of a case in which one of ‘the immigration officials induced a Chi- 
nese merchant in San Francisco to bring some Chinese from Mexico 

| into California and the court, in a published opinion, held that it 
/)was not an offense against the statute because it was purely ins 
 @duced, I think they were not able in that case to show any other 
offense by that merchant or anything against him in general and that 
probably influenced the court in the action it took, but the court 
Was very emphatic in its decision.. I suppose where the parties have 
been offending and it is impossible to get the evidence otherwise, 
it would probably be permitted as in the case of decoy letters used 
my the Post Office inspectors, 

On the question of enforcing the regulations it seems to me that 
_the administrative officers are allowed a good deal of discretion in 
the matter, They need not revort all offenses committed. In one of 
“the District offices of the Yorest Service, they have decided that 
money won't take up small cases involving damage to the extent of 

“$2 or $3, because it is not worth while to go into court, with it and 
-in fact it would be injurious to them, so they simply ignore them 
if they are not able to obtain a settlement, 


MR. CAFTTHY: Mr. Shibley? 


re 


okie 
=a 


. MR, SHISLEY: So far as the Insecticide Act is concerned, I think 
Dr. Haywood and Mr. Gates covered the subject very well, J. am ins 
“terested primarily in devising a scheme to eliminate the factors 
which cause cases to become stale, 


ss 


DR. SMITH: With regard to the meat inspection law, we found 

out some time ago that the courts did not look with favor on prose- 
‘cutions for these minor offenses, and since that time it has been 
the policy of the Meat Inspection Division to look over these various 
Violations and see if there was merit in them sufficient to report 
~them to your office. As a rule, we take up the minor offenses by 
Sletter to the offender and anything that is of any account we refer 
to your office, We have found that in practically all the cases 
"we take up by letter the violation of the regulations is discon- 
Meinued, In fact, we never hear of them again. Concerning the delay 
yin getting the evidence ready for prosecution, I don't think that 
“there is very much delay connected with our evidence, as our own 
“men collect all the evidence and we usually have it ready within 
eiive or six weeks, 
j MR, CAFTEY: .-Gentlemen, I think that in discussing this subject 
"The attitude of the courts towards unsubstantial and stale prose- 
/Cutions" - in order to get it fully before our minds - we have had 
to go somewhat into side issues and we have not confined ourselves 
Sabsolutely to that first subject. I do not think that is an objec- 
“tion. This is the beginning of the conference and it does not make 
very much different as to the order in which we discuss these sug- 
gestions. The only purpose was to have some kind of memorandum so 
that we would discuss pretty nearly everything, .I think the dis- 
~Cussion has been very helpful and enlightening. I know that it has 
been to me. We are only laying the promise in discussing the 
Court's attitude, so that in the latter part we can more intelli- 
gently consider our own particular problems, .As I said, it is ob- 
Vious to us all that we must use this human institution, the court, 
When we have to seek the enforcement of these laws by coming into 
litigation, or where we are compelled by the laws to bring offenses 
to the attention of the Department of Justice, .Until we have thor- 
‘oughly in our minds just what the attitude of the court is, we can- 
not properly discuss our own problems, Now, I think the general 
feeling was that we had better not have'any afternoon session, If 
agreeable, I suggest that we adjourn te 10 o'clock tomorrow, 
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The function of the United States Attorney as, in the 
Jast analysis, the sole representative of the Government 
in presenting to the court cases arising under the rerula- 
tory laws. 


MR. WILLIAMS: Gentlemen, I am very sorry to state that ir. 
Maney 15 unable to be here this morning because he was called be- 
fore One of the committees of Congress at half past nine. He hopes 
fery. much to be here later in the day. He was greatly pleased with 
fhe course things took yesterday and thinks that we really did ac- 
somplished a good deal. He is very much interested in this confer- 
mnce and hoves to be present the remainder of the time. Now, we may 
proceed to the second question on the schedule unless someone sug- 
Bests a different order for consideration of the meeting, and I think 
that second question needs some little explanation, to give you the 
Doint of view of the Solicitor in regard to the matter. Of course, 
we are depending upon the United States Attorneys to present to tne 
Courts our cases. The United States Attorney is the sole representa— 
Give of the Government before the court, and unless the United states 
Attorney is thoroughly in sympathy with, and understands. the case 
that he is to present to the court, he cannot perform the vest ser- 
Wice for the Department. The idea of the question is that the United 
States Attorneys should be furnished with a case that is so well 
worked up, free from every scientific technicality possivle, that he 
tay be able intelligently to present the matter in simple form ictal 
Court and to the jury. Frequently the United States Attorneys never 
Meet into sympathy with our cases, or some of them because they do not 
Munderstand them, The purpose of this discussion on this ié 1s to lay 
Miown in these minutes such suggestions as we may severally have re- 
@arding the manner in which we should prepare the cases so the United 
States Attorneys may understand them. Now, Mr. Henderson has dis- 
‘cussed the matter in conference over at the Solicotor's office in 
regard to his branch of the work, the Food and Drugs Act, and I am 
oing to ask ir. Henderson to give us the penefit of his views on 
this second subject. 

























r “R, HENDERSON: Mr. Chairman, the outline realiy touches the 
‘principal points that are involved. Inasmuch as the baer pie 
“Attorney is the one who represents the Government at the trial, 
Senink it is important, first, that he have an interest in the case, 
and so far as the Food and Drugs dct is concerned, that interest 1s 
‘likely to exist, especially if the case 1s substantial and not too 
"old. Most of the United States Attorneys are very anxious to prose” 
‘cute our cases for us vigorously, particularity if they find the y have 
@ real live case and a verdict can be obtained. They ao nov lice to 
Mthrow a case avay. They do not care to prosecute where the case s 
"hot sudstantial - either purely academic or where the evil’ has ae 
corrected long ago. This is particularly true, we pice! iad 
States Attorneys in Food and Drug cases. Of course that pee Le 
true in all other cases. There are some other prosecutions wert 
not at all like those under the Food’and Drugs Act. ee os i oe 
‘as the legitimate business house is concerned, Unibee Stee eg 
Hneys are loath to prosecute if the practice is more or easy ita © rea 
Sent and has been long since discontinued. _in other Te eee + 
"ei3e is old or insubstantial, and whether thé pace is eae ae am 
Often depends upon the age and other circumstances ana no 2 2S 
extent to which the lav is violated. 





















; ; > imoortance shich is easil 
The second point is one the importance or which ate eee ne 
overlootzed, that is telling the United States ut torney = the ee 
case. The person preparing the case wee SO arcane ape Sie: af 
thet he is aj -2 it for granted that everyd e now 
thet he is apt to take it for grantca tue se . 
much as he Baas. The Solicitor's office does not Se: ti ee ae 
the United States Attorney knows less. If we do not te him, | 
tae Unite as . ta, He cannot look at it trom 
Memnine beat position to POsecule. ie eat and often does not 
Ur view point He cannot take the same inverest anc often cocs fn 
e the saune interest. Tt occurs to me that we should keep on the 
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mMrecds we are on now of sending us strong cases based on recent vio- 
dations of the lav, so far as the Food and Dt fugs .ict is concerned} 
‘and that, where there are any circumstances concerning the violation 
tor showing its relation to business in general, the importance of 
“prosecuting this case, the extent of the practice involved, or any 
‘other material facts, we should pass them along to the United States 
—. Otherwise ne is ae ne dark on matters concerning which 


| wR, WILLIAMS: Now that we are on this subject, I might men- 
mtion this phase of it. We have, particularly in the Bureau of Ani- 
ymal Industry and in the Biological Survey, inspectors that are trav- 
peling around the country and procuring facts. In some of the Bureau 
Mor Aniizal Industry work, there is no question of chemical analysis 
mor anything of any scientific work, simply a question of collecting 
facts. Now, the man who collects the facts, in other words the in- 
spector who finds the violation commlvted, should put himself in the 
Mepiece Of the United States u.ttorney who has to present this case to 
the court. He should collect the evidence from the standpoint of 
"what the United States Attorney has to do when he brings the case 
pinto court. In other words he ought to be so well instructed by his 
cea at that he will know whet are the facts that have to be develop- 
ed at the trial, and how they can be proven. Therefore, he should 
procure every particle of evidence that is obtainable, no matter how 
G trivial he may think it is, to submit along with his case. If he 
gets too much, it can be eliminated. If he does not get enough, it 
& too late when it gets to the United States Attorney to procure 
pany more. I thought we might discuss this subject here, first from 
the standpoint of the inspector who is traveling around | the country 
ae evidence of the violations of our various regulatory laws, 
mend I think that we probably can get some information from ifr. Raub. 
Mr. Raub, will you give us the benefit of your observations and ex- 
“periences in connection with the 28 hour law? 


' MR, RAUB: Mr. Chairman, in coming in contact with District 
"attorneys my experience has been that some of them are interested 
Hand some of them are not; but the nature of our cases under the 08 
— hour law is. such that they appeal to the District Attorney if the 
evidence is such that he sees on the face of it that there has been 
Me violation. The fact that the animals were confined for a period 
of 36 hours without feed, water, or rest in itself appeals to bee 
)District ttorney, the judge and the jury. It narrows down to this, 
a the evidence that the animal was confined for that period riche 
out feed, water, and rest is all that is necessary. In the collec- 
_ tion of the evidence I have found it necessary.to travel over the 
toute over which shipment was made, visit the feeding stations, and 
“Getermine from the records of the company that the animal had not 
been properly handled en route. When this evidence has been collec- 
yted and put before the District Attorney in such a manner that it 
His clear to him, we have not had any trouble at all in getting him 
+ to go ahead with the case, and when a clear case is presented it is 
"without question that we will get a fine of at least -— the minimum 
mort $100. I might cite an instance of one District Attorney with 
mwnom we had 2 case involving what he called a technicality. There 
“Was @ confinement beyond the statutory per riod, but he laid the case 
"On the shelf. Where was a change in politics and with it another 
Seastrict Attorney who took up the case again. It was no stronger, 
ut it appealed to him, and he prosecuted it and cot a “500 fine. 
Mine first man said there was no reason ae orosecuting it. (Loae= 
tieve that our 88 hour cases are just a littie biteaifferent trem 
pine other cases of violations occuring under the different BUT eaUg , 
Gnd I thint: that where we have a2 violation wwe have no trouole to get 
tne attention of the court or district oe It appeals to 
>t once. There are none of the technicalities, none of the li 
which enter into other cases. We are at present aoing 
col of the rork of collecting evidence through the mai inst 
Sending an inspector out over the route traveled. We find ii 
rows itself down to a question of fact. 


















MR. WILLIAMS: Hove you found, ir. Raub, under your system, 
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Mthat the United States Attorne 
ere pretty well satisfiag 
4 MR. RAUB: Some cases were 
Mmocning but an F. I. 


ys in the trial of the 28 hour cases, 
with the way cases are presented to thein? 
presented in 2 very meager form; 
Form 59, which is the form for reporting cases, 
The present System, however, presents the case ina complete and 
Satisfactory manner, It was necessary, in the Central Part of Nev 
York, for one of the Bureau Inspectors to confer with the District 
Attorney end prompt him as he did not know a thing regarding the 38 
Mour law it being the first case he had, and he was not very much 
anterested in it. There Was & postponement but he afterwards had 


whe case brought before the court end secured a judgment for the 
Government. 


MR. WILLIAMS: A large part of the evidence 
Cases 18 written evidence such as recorae of 
companies. 


in your 88 hour 
the transportation 


¢ 


; Ma. RAUB: It is if it is purely a violation cs to time, and 
the records of the railroads handling this particular car from origin 
to destination show that the time limit has been exceeded. We have, 
however, cases where, according to notation on the billing, the ani- 
mals have been fed and watered en route, whereas, as a matter of fact 
they have not received such attention, 


“AR. WILLIAMS: The 
riers can show that there 
prevented their unloading 


e8 hour low makes it a defense if the car 
yaS some unavoidable circumstances that 


the cattle within 28 or 36 hours. What 
effort do your inspectors 


make to see, when they make up your case, 
that there were no such excusable circumstances, 
1 Meet, RAUB: In the forwarding of inmost of the reports I would 
Say that probably no effort had been made. That has been left to the 
Gefense of the railroad. Ve take that view, as the railroads have, 
es a rule, settled cases without bringing up that point, as there is 
seldom a case of that nature reported. It is a considerable cost to 
send an inspector to Stop at every point where that.ccr has oben; te 
} eet information of that nature. We are inauguratine 2 system by 

Which the car is checked from the point of last feeding, or the points 
Detween which the violation is alleged to have occurred to see if 
there was any delay occurrins betweon these points. We do this now 
oy Securing through correspondence if possible @ copy of the car nove- 
ment report of the railroxd company, which in itself will show if 
ere was delay. In a number of Cases Ll have pone toe the csr ssac- 
bountent's office for such records. For instance, when we took up 
bic Lake Shore matter, I went to the Rnilr 2d. company's office and 
rent through the deley reports and rheel reports and found that there 
js no delay thet would be allowed undor the law, Where there wa 
filcy, it was not such th-t we would take cognizance of as relieving 
mee Carrier frou prosecution. We are trying to check all cases re- 
)eorted as alleged violations through correspondence with the rail- 

ad .companies and bureau stations. 





| WR. WILLIAMS: Dr, iilsberg, will you give us the benefit of 
Our views on the subject? 


DR, .ALSBERG: I don't know as I have very much to add to what 
*» Henderson said. There are only two ideas that have occurred to 
@ in connection with the coachin- of the United States Attorney-— 
eCause thet is what has been donc in most of our cases--and that is 
mat perhaps it micht be worth while to put in the first document 
mt would greet the United States Attorney's eyes when he opened 

a¢ file a summary in words of one Syllable, written with creat care 
» the facts in the case, the sicnificance of those facts, and eee 
idence that the Department was in a position to bring. That isn't 
me at present, is it %Ir. Henderson? 7 


? 


4R,. HENDERSON: No. 


"DR, ALSBERG: I have elways felt that that vould be & good 
MS. I don't knowhow it vould work. Sometincs I don't belicvo 
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the United States Attorney reads the case until he picks it up ten 
ainutes before he goes into court, and I don't know but what some- 
| times he reads che case in court for the first time. I don't know 
| Whether such & simple history of the case would be of much assist~ 
“ance. It might be tried. The other point is I am quite certain 
jythat in our cases at any rate, and I believe the same holds true 

wfor the Insecticide work, the coaching should be done, or in a large 
“measure be done by a chemist or bacteriologist as the case may be, 
who shall tate the matter up personally with the United States At- 
torney just before the case is to be ~resented to help in the trial. 
. think that 1s essential. It is also well for a representative 

from the Department or the Solicitor's office to be present in those 
pases. 1 don't believe it is desirable to have a different chemist 
feet different times, nor a different attorney at different tines. I 
think that the work could be much facilitated if the Department of 
justice had such a man rather than the Department of Acriculture. I 
Mehould think it would be of great help if, instead of having these 
Bases tried by the United States Attorney, the Department of Justice 
had 4 special agent who actually did the trying. I don't think there 
ieee ony possibility of arranging that. I don't think that it can be 
Gone. ig for having our inspectors communicate directly with the 
United St2tes Attorneys, I think that is entirely practicable. But 
pyehe question might be raised that the inspectors might be the agents 
Who coached the United States Attorneys. 
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srt » WILLIAMS: No, I didn't mean that at all. 


DR. ALSBERG: Well, it wouldn't be in our case because our in- 
jyBpectors set the attitude of inspectors, and their point is to make 
Ieene case stick. Whether it is made to stick by means provided in 
fone law, or by other means, worries them not very greatly. By which 
mi don't tiean to imply that they do an injustice. They Don't, They 
Mwent results. Whenever they think a man ought to be prosecuted, very 
jyParely in my experience is it that the man doesn't deserve prosecu- 


3 


Wtion. But deserving prosecution, and having a case which will hold 
jan court, are two different propositions. We have constantly to re- 
Wind our inspectors that it isn't sufficient to find that a given 

Wparty is doing crooked work. They have got to supply with it suffi- 
MGient evidence. Of course, they don't always understand that. What 
“they see is the crooked work, and they don't always see that there 

Tare things in the law or court practice which aren't provided for by 


Le “R, WILLIAUNS: The idea I had in mind about the inspectors was 
Mthis: That the inspector, when he goes out in the field on his work, 
| Should bear in wind that he is procuring evidence to be subsequently 
Mused in court in the prosecution of the case by the United States At- 
jorney, and that he should put himself in the position of the United 
States Attorney who is to try the case and therefore procure that 
evidence that he knows will be essential for the United States ittor- 
fey to produce at the trial. I didn't mean to suggest---- 


DR. ALSBERG: I understand that, Mr. Williams. I don't think 
expect that of our inspectors. I think, however, it is expecting 
more than it is in human nature to do, because it is just the same 
hing to expect that the United States Attorney will have the same 
attitude of mind that the Judce on the bench has. He never has. 
Perhaps at isn't richt that he should have, I don't know. But our 
inspectors want to ~et cases that stick, and in their enthus 1asi : 
they can't always put themselves in the frame ot mind of the Bureau 
sr the Solicitor's office or the United States attorney any more than 
she United States Attorney puts himself into the frame of wind of tne 
udze on the bench. The United States Attorney is a partisan in 
shese cases. Our inspectors are still wore so. Probably they would 
ot be efficient inspectors if they were not. 


: DR. HAYWOOD: I haven't very mich to add to what Dr. Aisoers 
aid. I think that the one thing that we went to do more than we 
We done under the Insecticide Act, as I said yesterday, is to have 
sre instruction of the United States Attorney by members o1 the De- 


4 $ + al - j ; ere a 
rtment, serhaps a meroer of the Solicitor's office ana a@lso 2 
? '’ > - 
5 f 








‘ - 
‘ ‘ 
; 
ne * 
vy ” 
! hal ‘é “ 
* te 
- 
.i 4 
Bf, + 7 . 4 ¥ . ? 
4 - ‘4 ¢ = 4 od 
» 
5? - . t 
, tks . «i . < . 
4 * ‘ : ‘ 
¥ reo ~ - 4 ‘ . 
a 
’ 
a > os ‘5 
} - ss i - 
7 
i. oa . 
i . . + 
ae 
i 
, * - . 4 
Yh ai 
« ~ ‘ . 
> , s 
< « 
Y - 
* ‘ 
« r" ~ 
> « . . ve 
‘ ‘ 
ad * 
- , 5 
. 
. 
= * 
. 
Fi a 
* 
’ . 
‘>< . 
‘ 
J ‘ 
. 
Re 
1 
. 
' 
* oa A : 
. 
™ . 
- + . 
“ 
a . 
oe u ‘ 
- 
. ” 
. : st 
or. ae 4 . 
2 
. 
t - hed 4 
* \ ~ 
' a a 
5 > . : 
- 4 Hy Ks 
y + Me 
¢ - 
a+ 
ed 
“She & 
Bs ik | + 
| * 
. "ae * 
i = ft 
. 
’ - 
¢ ; . 
. 4 . * . 
. + 
al \ 
* 
. . 3 
q # bi 
’ be 
| 7 . ; 5 
% wre 2 od 
4 u 
I > 
, e q i 
- . 
4 . . . " 
; ‘ « 
* . ae - hae - “a 
i 
] . . * ’ mn “ 
- tad a ” 
i . * 
H ges . nm 
: ah . 
bask * j 
- 
. x im 
* 1 
¢ - A 
- ae 
' 
, te 
: 
: , ’ i 
.* > . a -¢ 
. ts . e: i ity en * as 
™ on - 4 oe “ 
= » * é . 
Dae a ead 
ti + ‘ £ + ” F eye wa 
ae * ‘ * ee er 
oer . 
. de i Pea eae 
. t pan a. ‘ e os . 
. : . . 
+ d / a. 
’ mur ha 7 oe he . ” r 
. . ab & we 
ae ‘. a h ss 
* aT. . 4 
” - 
se . ty eet re ‘atte, Pot 
1 £ a pa ‘ epee 3 a * 
é . - % . ” re : 
Lf z ad 
wey ys . ‘ "7 
a. ee “oe TS-4% a ia 
F. a ra . a ae - a - . 
ah - br ahs igen 
nse oe « ‘ ae "on A 
be 4 . os 
r- * y <a - 2 . . s* - 
‘ . . | er “_ @.< 
"i 
e« * 
. ‘ ‘ 
7 - & » fu d omy nd 
ane . . . o> Z « we 4 
oe oe . + tang ~* > % asad 7 
- , . : ° . 
. <a Zp fiat * +. 
a * . ae = « 
* ? a + » * 
+ ‘ ma r Lo) rr -e* 
. asak ‘ea Sh? w 
. @ a m 
. 4 3 4 ws 
bee ‘ Pir 
' * « * 1 . 
‘ 
1 
} e 
i 4 ms. , 
‘ : P ® Py = 


_ “~~ _ a i. 
+} _ a!» : 
: 7 , : Ly 
, i" bd 
, Aen * — ae ha, 
oi". = ; 
. ‘ | a ) ae 
~ 1 oo" VY aw & Call i 
fal 5 i 8 
ewe ie a 


» Sas s ag 





- # . ; ~ as 
* ’ ? - 
: bit 
J = E 2 int eee i 
sal /* a) 7 
oa . 
. to. “* ~ aad 
> > y 
JA # 
. . ' 
mare} “yo eae 
4 J » “ 
m . a * 
é * — = 
* ~ “ 4 
+ 
* ) . 
64 ‘ on 
; ‘ 4 4 
f- & -/ 
> . - > 
’ 
4 7 y 
ote 
j 
~ _ “- 
A 
; . Siuy 
* 
5 a 
E ‘ cf 
; ' ae 
L re. 
/ ? i i 
7 wee 
Ca 
6 » 
cn + 
; i : aol 
F 3] 
4 we 
‘ _ wm 
= ‘ eo, 
: s + 
. t 5 : . “* 
a ~~ 4 - ¥ 
‘ 
2 ‘ » 2 te 
’ 
‘ . 
P 
: ‘ 
- ¢ ~~ 4 
- * 4 , 
ty oe . - - 
w © 2 ‘ + 
‘ a . 
. ie 
4, 
. ~ . ~ 
Fey sn . 
as J ¢ ‘: ? 
* 
¢ ms ¢ S ra | 
we a - 
7 é 
aw 4 ; 
ai a i > * “ 
7 
on 
= 7 ° 
é : 
+ « 
. 4 ‘ 
« - ‘+ 
‘ s 3 
- e* » 
‘ 
‘ éo ° 
4 * 
4 * of s . “ ¥ -~ +2 « 
. 5 
see : : d C 
any 7 r - ~ r 
one é . & an 
3 - - " 
* -~ cn 
* ‘ ( ‘ : . zee 
d / : - 
y 4 
2 ° 
- . rf € aa a H . i} 
s . v we 
. * . *« 
5 ® * 7 a“ fr - 
. ° ee * 
: cf - 4 . yi . 
: wl . 
on . 4 f M 349 f 
e . cr ~< : 
- . w a Mit ie ~ 
4% * 
NY @ ' ee a 2 
sa * . oes é 6 ‘ 
wif “ “4 
¥ ) 
a t VW * .s reve 
: , , ae ble 
F ¢ . p. : > 4 « 
f “ P 
6 £2. ee | ‘ } 
j - ¥ 
oom cy 5 
3 wtp ct > osm m= 
tu * wd ay oe +fie 
‘ = 
- bth oo } * % bi Aa 
. 
a) w=» Cas —_ + 
“ . so as kh. 4 Ae? i ’ 
. 
= -: ‘ & 9 wt ” 
. wes ciel #444 eae | ef 
‘ 
, 4 a ‘ - a old 
. ? a a ¥¢ a4 74 HM 
@ s 
F * a? _ Ae shel ae 
. ; : LOS OOGE TPa 
‘ A 
* ne * @ pcr ' . Le ort 
{ Ge, Ee dite ad LigWiie 
4 ; it Ape x 
efi ix . OF. DRE: SRE 
- S »' ' os 4 . « Duly 
4 i” “am ; =. e x 
' 4/4 oe ee | apie? Pa 
e? ee Ly 
*s* 





































if = ee 
BemiSt end other scientists, as the case may oe, from the Insecti- 
me Board, and tell the United Statos Attorney not only how the law 
fe been violated accorcin~ to tho vicws of the Department, but also 
fat is the practical result of the violation of the Lav. lL tBLAS 
mat that is where the United States 'ttorney is oftentimes at fault. 
Will Give you an example under the Insocticide ict. It is a very 
on thing for us to bring a case because the manufacturer of'a 
ordeaux label says that he has so much copper, and he has half that 
mount. i/eli, having half that amount doesn't seen a bad violation 
Hthe Unitcd States Attorney, but when it is explained to him that 
i¢ mixture possessing the cuaranteed composition, when used in ac- 
Paance with the directions on the label, will result in killing the 
mgi, while the mixture at half the copper strength will not kill 
he fungi; and that the purchaser loses his crop in consequence of 
ms, then it is immediately obvious to him why the case is an im 
prtent one. I think with these practical pvoints explained to the 
fited States Attorney, that the cases would be handled a good deal 
sitter by them. I do also think that we may offer this aid to some 
hited States Attorneys and they don't scem to want to accept it. 
mere are a good many cases in which we have offered to zive this 
, and we never heard from the United States Attorneys that they 
wa like to have our help. I don't know exactly how we can insist 
M it unless the United States Attorney says something about liking 
SB have the Department’men come. That would be a matter that perhaps, 
BrOush the channels of diplomacy, your office could arrange with the 
Spartment of Justice so that any hclp this office offered the United 
tes Attorney would be accepted. 


b 


.C 
ri 


Paes 


z LR. WILLIAMS: Has it been your experience or observation, 
Doctor, that there are any United States Attorneys who are loath to i 
@sten to an explanation of your cases prior to the time of the triali 


DR. HAYWOOD: We have had numbers of cases in which: we have 
sought that we ought to have somebody there to explain it to the 
mated States Attorney. I have written that fact to the Solicitor's 
ffice, and I feel reasonably sure that the Solicitor's office, in 
Wweiting to the United States Attorney, said "We will be glad to ex- 
Hain this case to you further before the trial," but in a number of 
mich cases, the United States Attorney has never accepted our proffer 
-. aid. : 





% DR. ALSBERG: I think that what Dr. Haywood says is perfectly 
“@orrect and to the point. One of the troubles of the Food and Drugs 
et that arose out of this confusion that I mentioned yesterday is 
his: The United States Attorney will charge in the information that 
mis honey is adulterated. The United States Attorney expects to 

ind out that this is some diabolical mess, that it is going to kill 
opie. Then he finds out it is perfectly wholesome, and he says, © 
nh shucks, this doesn't amount to anything.". If we could get at him 
Md explain that what it meant was a matter of unfair competition-~ 
fat happens to be a popular phrase today--and that the man who would 
M1 this product without proper labeling would simply put out of bus- 
lesS all his honest competitors, then I think we could make an appeal 
) the United States Attorney to show him what the significance of the 
mse was. I don't sec any reason why that sort of thing should not be 
2 little abstract to co at the beginning of the papers which I dis- 
ssel before. Then we have a chance, as Dr. Haywood says, that he 

fd read it. 


“R. HENDERSON: That subject of Dr. Alsberg's, 1 ain not certain 
at the best time to do it is when we send up the case. Tey aS it is. 
would Jepend on the United States Attorney, how he hancles the case 
3 looks after it. I have had quite a lot of experience with United 
ates Attorneys in the West, and some of them keep with the epee: 
$ case merely the pleadings. The correspondence is filed er 
ie’ of the man that wrote the letters. If it is signed by -r. e ~ 
mS as Acting Solicitor, it would be under "VV." If it was signe 
ir. Oaffey, it would be under "C." To go there to find ou 8 ag 
Mg about a case in the correspondence is difficult, That mig 

be true generally. I con't believe it is. I think that oem 
‘oly true with some United States Attorneys in the past who ci 
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eve @ good filing system. It is true, however, that often 


3 ? nies 

y don't tae the cases up and consider thei very cazefuily boabery ies 
Pere avout to be tried. We might have something to go along 
Mmeone Case to attract his attention. Then follow that up with 2 
meee ee: when the case was going to be set and teil him all 
mt it. 


Das ALSBERG: I think that that would-be better if we knew 

on. the case was folng to be set. That brings up a sore point, as 
mes 1 ein.concerned. 4. case was set last Wednesday. We had an 
Smeave witness come to New Kork where the case was to be tried 

Si friday. He was not an employee of the Bureau any longer, and 
feral other very expensive witnesses, experts, a hundred dollars 
ley, and that sort of thing. The case was postponed. This post- 
fement Will probably cost us some hundreds of dollars. I recall 
peer and a half ago that ve sent five or six men to Portland, Ore- 
one or two of them had to be sent all the way from Washington-- 
See unere on a certain dah to try a certain case, They cooled 
Beeemcels in Portland for a fortnight; nothing to do. If we had 
Meevold that the case was nostpqned for a fortnight, we wovid have 
gered them to Seattle wheré we have a laboratory and set them to 
fe, but the case was going to be tried the next day, and the nex 

y,; end they just sat aroun? in the hotel corridors to be on tele- 
ne call when the case was to come up. Theat probably cost us 

00 or $700 , holding those men there. Some of them were Bureau 

m, and some of them were experts from elsewhere that we had to 

ys While I think “ry. Henderson's suggestion that such an abstact 
mh the description of the case had better be sent just before the 
Bases Come to trial is a good one, even that isn't a perfect method, 
Memes if we expect the case to come to trial today and write a pe- 
@ ©Or the United States Attorney so he has it the day before it 

mes to trial, anc the trial is then postponed two or three weexs, 
Bhas forgotten all about it. Perhaps we can get around it by keep- 
@ On sending copies to reach him before the case is expected to be 
ded until it is actually tried. If something could be done so that 
“wouldn't send our witnesses to a given point on a day fixed unless 


Me was the actual day wnen the case was to be tried, it would enor- 

Musly facilitate the work of the Bureau and probably save us five, 

Meetitteen, I don't know, possibly tventy thousand dollars a year, 

Mii Not quite cértain what the sum would be, but it would be cer-= 

manly five thousand Jollars, ani it might be twenty thousand collars. 

Mave never put the figures together to find out how much it would 

unt to. I have been told by all the attorneys that that isn't 

@sible, .I simply raise the question here because I think it ap- 

#€s uncer this head. 

DR. HAYWOOD: I want to say just a word about this. We had 

Base under the Insecticide Act in New Jersey. We had to send ten 

NM on this case - entomologists, chemists, plant pathologists, ana 

Bteriolocists. It was the day after Washington's Birthday. a tele- 

@m came on Washington's Birthday and, needless to say, we did nov 

6 it in time to stop the witnesses, All ten of them were there at 

Btrial. It was put off and we were put to considerable expense. 

$ Only is that true of our work, but in the work coming under the 

Mana Drugs .ict. One of my men, a certain chemist, went out on 

ed case. Promptly when he reported to the United States Attor- 

P; the trial was put off, and he came back again. When I hac to 

with the enforcement of the Food and Drugs Act in the case of 

rs, a crowd of us went to Syracuse and waited for almost three 

sks. We were not allowed to leave town and come back to Washing- 

Some were experts drawing large salaries. It cost a lot of | 

ey. I realize that judges are very independent individuals, but 

does seem that it could be at lcast hinted to them that Ahey migny 

@ the Government a good deal of money by paying some agtention to 

S matter, and seeing if they coull not take sonic etepey te avo Res 

[imeny tases of this sort. | XX o “40 organiza" <Z 

Be. < _ Sep, oF acr'< A 

DR. ALSBERG: I once suggested to the Solicotor @ Senet) tae 
1 remedy, ana that was this, that arrangement de mace ans in 

ise foos be paic by the Department of Justice. If the see 

‘Justice haa the paying of the expenses, ans hac to curtail 
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they wasted money, it might be an in- 
jive for them to see that this waste did HOt Co ony el Gonos 


now how that coulc. ve brought about or anything about it, but the 

Mlicitor thought that it vas impracticable. I.think that 3 possibly 

we appropriation foz the Food and Dr rugs.i.ct might be somewha, t re- 

mced and a corresponding sum appropriated for the Department of 

Mustice. If there was anything of this kind and the fund was not 

tres 22 the Department of Justice wovld make up the deficit owe 
> other funds. In other words, put the burden on the Department 


"Justice to practice economy. I do not know whether that is prac-— 
Bioabic oe not. 


me of their other work, if 
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mm, WILLTALS The remarks of Dr. Alsberg, Dr. Haywood, and 
Henderson sug neous that there ought to de some way to remedy this 

t6 of public funds. I am not £1 toge ther certain out that the mat-— 
r may not be brought with propriety to the attention of the Dis- 
Pict Judges. We are all sez ving the same government and the spirit 
Ghat animates us snould be to save the government as much money as 
possible. Doctor, have you ever talked with Ur. Caffey about that 
Phase of the matter? 


7 DR. ALSBERG: Well, lr. Williams, I explained the situation 

tO ir. Caffey, but I have not sug rested to him that it ought to be 
en Up with the District Judes. I did not know if it was proper 

mao anything like that. Dealings with the bench are somewhat dif- 

€nt and wrapved up in various forme of medieval formalities. I 

G@ not like to make such a request. 


2. HENDERSON: It is difficult to draw any conclusion from 
seneral statements of what happened in cases. Now, that matter at 
acuse looks as if it was entirely unnecessary and apafeiiamesss put 
me mere fact that some witnesses ZO pebderce and come back without 
socomplishing anything does not mean that it could have been avoided. 
Jometimes the defendent pleads guilty. A lot of people are antag- 
zed over that, but you can not help it if he pleads guilty. You 
sannot try the cage, sometimes, because he is granted a continuance, 
€ cannot quarrel aoout that. You cannot point anything Like that 
to the judge. some continuances are necessary. The United 
states /ttorney does not went the court to disapprove their action. 
fhe courts insist that the United States Attorney be ready to go on 
ith the case no matter what happens to one or two ahead of it. In 
me West we frequently had to sit around there, and the United States 
Bierncy would not let the witnesses go out to see the sights of the 
Gaty for fear that some case might break down and he would not have 
My case to put on. Where we have a large number of hign Pho g a 97 
, it might not be hard to set the case down for a day certain, 
even if his dociet broke dovn. It might be better for him to have 
Moning to do for a half day than to heave the Gover rament spend a 
shousend dollars waiting for him. Provably a third of the cases 
Seeetone that line. 
Da. ALSBERG: ‘I have no doubt that in the majority of cases, 
e Cannot help the delay and cannot cut down. Nobody Can quarrets 
bs the expense of sending witnesses expecting a hard contest and 
ve the defendent plead guilty. There was no object in sending 
HWitnesses if it was known before, but it is a matter that can- 
Bb be avoided. I am cer’ chee firmly convinced that several thou- 
as - how many I cannot say without spending a good deal ue time 
‘the Bureau's accounts - axe spent every year in sending witness- 
}in large numbers, some of whom are highly paid experts, to court, 
) have @ motion by the defendent allowed which cannot be rae oncs 
he has good reason for delay, he is entitled to it, no mat a 
at the cost to the Government is. Where another case lasts on- 
ror SsOmething of that i:ind happens, that can be evoided aoe ae 
Wes. Where this is not a matter of continuance, + oho Canno aay 
' I know of one case in which the judge in question had a Bae 
his Family and adjourned court. It was @ Priday pee Rae ae 
took Saturday off and did not return until -tonday. : is ‘ 
ie Some of them were expensive 
Raat see cae at en Even allowing for all 
ie . ay. cou no ~ F 

ie auito “gape re are a number of cases in which there is 
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te of funds, The case that Dri Haywood mentioned - the same 
hing happened in our case last Wednesday. It ought to be possible 
) get notice to us before the witnesses start. Sometimes te can 
pop them half way on the train. We have a feeling that there is 

) serious effort being made by the Court and United States Attor- 
y's offices to conserve Government funds in this particular. 


































DR, ELLENBERGER: Negarding the collection of evidence, par- 
ularly in our quarantine cases, the inspectors collect this evi- 
ence incidentaily to their other duties. The collection of evidence 
Bee very small part of their work. I think as a rule they probably 
pmot know what evidence is. “llany submit facts but do not appre- 
date what what evidence is really necessary. In line with what was 
Md, it might be well to get up a list of questions or statements 
Besome kind to enlighten them on the subject. Then, we have a cer- 
fan Class of cases, for instance, violations in the movement of 
Saeed animals from territories net quanantined. In such cases 

bo is very difficult to get evidence. This is not satisfactory, 

Or the reason that you have to prove that these shippers knew 

eo tne animal was diseased. We cannot make an inspector of hin. 
Seewill say that he did not know. In some cases, I have investi- 
ted Shipments of that lind and have gone to the farmer who sold 
Memaninals and he says "Yes, I sold those sheep to the shipper 

Mm less than the market value because they were diseased." Then 
Meena fet a written statomont from him to that effect and, go to 
fOurt, and the sae farmer on the stand would.say "I don't remem- 

P anything about it. T don't romenbeor if I made such a statement, 
Mewes, | did, but I was mistaken." That class of cascs it is siin- 
Y useless to spend money on. ‘If the territory is quarantined, we 
Bamply have to prove the movement of the animals in violation of the 
eegulations. 
MR. WILLIAMS: The idea, however, in my mind is that our in- 

Spector knows that in order to maintain a prosecution under that 
fet Of 1884, you have to show knowledge on the part of the man that 
mecca the diseased cow, 


m. ELLENBERGER: If it is from territory not specially quar- 


oh. WILLIAMS: *The inspector, knowing that the United States 
mbtorncy must show the court that tho shipper had knowledge, the 
Baea is that, he should procure all theypy idence that he knows vould 
be required to convince an or dina y7 tian 6f the fact that this ship- 
per had knowledge. Wow, the inspector ought to get the evidence 
that he knows, or ought to know, would be essential to prove that 
mowledge, in order that the United States Attorney when he picks 
Bp the papers in the case will know how he is going to prove euil- 
fy knowlcdze. That is what i mean by saying that the inspector 
should throw himself into the shoes of the United States Attorney 
yefore the court. Now, I want to ask this question, doctor, nave — 
you ever had a meeting of your inspectors where you have discussed 
fme Matter of procuring evidence and the methods employed? 

. DA, ELLENBERGER: No, sir, we have not, for the reason thet 
he inszectors are scattercd over such a large area and there 1s 
Uch 2 very small percentage of these violations. Tt is very in- 
ignificant compared with their other work. That has not been done. 
f coursé, on the other hand, at market centers Like Buffalo, Nation- 
Hl Stock Yards, and Chicago, in connection with tne e8-hour cases, 
hesé men know. They have had occasion to know ~ they ences ae 
hat is necessary; but out in the field, these fell ws who are oing 
incidentally to their regular work, probably one case in a year, 
some of then are new men - they do not know just what 18 neces— 
my; and for that reason I think that the information, as you sug- 
1 ed, outlining what is necessary in the way of evidence, would 
21 very much. 
Mem. WILLIAUS: I think Mr, Squire can teli us @ good deal 
it the system in the Fores Corvyice which appears from my 
r e to be very effective indeed. 
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im. SQUIRE: tr, Chairman, we found out many years ago that 
ve couldn't trust our rangers to make a report that would be of any 
ssistance whatever to the officers of the Government. Some sort 
Of a trespass will take place, and the rangers after worrying about 
Or @ month or so, reports all sorts of stuff ina paper but what 
was needed. So we devised a form of report making certain questions 
Which he had to answer, and the result has been extremely satisfac- 
“tory. We get from him a report that in almost every instance is en- 
wirely satisfactory. It is our practice, whenever we get a state- 
“ment from a person, to swear him if possible, and nine times out of 
en they would make sworn statements, and we have no difficulty then 
his coming back later on and Saying that he didn't say it. 







a ; 

€ DR, PALMER: This is a large subject but it has been pretty 
Wiell covered on some phases. I might say a good deal, but there 
ere a few points I should like to emphasize. I think that we some- 
times miss the attitude of the United States Attorney. In the last 
atte he is not only the representative of the Governinent, and 
“am 2 hard fought case he must make the argument personally, but he 
has other duties besides handling our cases. He is the representa 


tive of every Department of the Government and he is neither an 
Negent, nor a clerk. 


In the early days when we had to do a good 
geal of the work ourselves and came into touch with the oourtd, oL 
got some side-lights on these matters. I found that most of our 
@ases, instead of going to the United States attorney, went to his 
assistant. If in any way the Assistant United States Attorney 
Could be interested in the case, we were almost certain of winning. 
We made it a point whenever we were going to have a case in the dis- 
menot first to find out everything we could about the Assistant Uni--- 
ted States attorney and get in personal touch with him, I also no- 
ticed in some of the courts that the cases which seemed to go most 
Casily were postal cases. <A postal inspector was always present 
and, the Assistant or the United States Attorney took him in hand 
"end developed the facts that he wanted and put his cases through 
“promptly and effectively. There is sometimes a feeling of resent- 
ment on the part of a United States Attorney “hen he receives a 
‘great bulk of information which we deen necessary but which isn't 
quite Seear to him. This fact does not appear in the correspondence, 
The detters, of course, are alvays courteous, but we do not make 
headway. I might illustrate this point by one or two actual cases 
that came up several years ago. We had a case in Pennsylvania (I 
think it was the first case which appears in the Reports under the 
Lacey Act), in which the facts were presented as fully as possible 
$0 the United States Attorney and an offer of assistance was given, 
but as mentioned by Dr. Alsberg, he did not request any further as- 
“Sistance. In that case the Government was seriously handicapped. 
it was the first time there had been a game case in the district, 
the United States Attorney was a new man and I don't think he had 
€ver tried a game case before in his life. The defendants were six 
Or seven millionaires, several of them lawyers who came into court 
With the best counsel that could be procured in New York and Penn- 
Sylvania. When we arrived on the day of the trial and asked the 
United States Attorney to allow us to look over the indictments, 
we found them as full of holes as a sieve. He immediately saw the 
Gifficulty and requested assistance. As a result, while arguments 
mere being made on the demurrer which had been immediately filed, 
m@ne Witnesses who were there for the trial, weré/through the Grand 
ury room in order to get a new set of indictments. When the new 
indictments had been returned, a second demurrer was filed which 
iS much worse than the original one, The case was rather serious, 
md at our request the United States Attorney was invited to Wash- 
ington to talk over the matter. The State of Pennsylvania was in- 
berested in the case and was anxious to press it, but with no possi- 
ility apparently of winning it. To compromise the matter to best 
Gvantage, the United States Attorney was induced to continue the 
ase for one term, then a second term, and then to nolle pros it. , 
Sne of that work could have been done by correspondence. Another 
istance. About 1909, a case violating shipment of game from phe 
leans was reported through the regular channels to the one bn 
ites Attorney in that city. It hung fire for some months. C 
icitor wrote several times, each time receiving a courteous 
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feply to the effect that the evidence was insufficient, or there 

las some reason for sostponing the case. It so happened that in 
910 there was a convention of game commissioners in New Orleans. 

ur witness was from Illinois and I arranged with the game commis- 
stoners of Iilinois that this witness should be sent to New Orleans 
~@ the representative of the State at this convention. I then ar- 
anged with the counsel of the Conservation Commission of Louisiana, 
mo Wasa prominent attorney in New Orleans, to take this matter up 
formally with the Assistant United States Attorney. He produced the 
papers and explained his objections. He thought the evidence was 
sufficient. Counsel for the State conservation commission stated 
Ghat in his opinion the evidence was ample, the he proposed to bring 
suit against the deferndents himself under the State law of Louisiana. 
me assistant United States Attorney said he would be gled to try the 
Base, but he had no witnesses. I told him the witness was in the 
wext room and, as the Grand Jury was in session every day, I asked 
aim if he could put the witness through the Grand Jury room that 
morning; or if not, on the following day. The indictment was re- 
gurned next day and the defendents, upon hearing of the matter, came 
@mto court, entered a plea of guilty and paid a fine of $50 and thus 
mhe case was closed up in 48 hours. The Assistant United States At- 
porney apologized to the witness because he was unable to pay his 
waveling expenses but we explained that this was unnecessary; as 
fey hed been arranged. The truth of the matter was, first, the 
United States Attorney had no particular interest in the case, and, 
secondly, he somewhat resented the letters requesting him to press 
@t On the evidence submitted. I think we lose a good many cases by 
mot having someone on the ground to furnish the evidence which the 
wUnited States Attorney thinks he needs. Attorneys have some pride 
@n their professtion and they think they know how they want to try 

2 case, and they do not always see it in the same way that we do. 

P recall distinctly a case some years ago in Indiana which turned 

On & rather close question as to whether the birds which were ship- 
Pea in interstate commerce had been killed on a certain day; that 
mee woether they were killed in the open season or the close sea- 
Son. We cautioned the United States Attorney on this point. About 
@ week oefore the case came on, a note was received from, a promi- 
Mens attorney, stating that counsel for the defendent was going to 
semphasize this point and going to win the case. The matter was 
taken up with the Department of Justice and a diplomatic letter was 
Written to the United States Attorney again cautioning him to guard 
Wegeinst this danger. A prompt reply was received that he was hand- 
ding the case, that he appreciated the point, and would look our for 
meee Ihe result was that after he went into-court, he had to nolle 
pros the case. Another point is that apparently little is gained 

an treating these cases in a routine way. We have so many now that 
it may not be possible to guard against it, but I might recall an 
experience in Kansas some years ago where we had a number of cases 
sprinkled all over the State. The United States Attorney nine times 
Mut of ten secured convictions, and fines of $15, $25, $30. But I 
Gould not see next year that there was the slightest difference in 
the number of violations. The cases went through, and convictions 
Were secured in regular order, but they apparently had no effect. 

me fincs were not heavy cnough to deter violators, very fow per- 
Ons except the defendent and his immediate friends heard of the 
ases and the violations continued. On the other hand, when the 
hited States Attorney or his assistant takes a personal interest 

Mm & case, he either secures @ heavy penalty or somehow impresses — 

Ss matter on the court and on the community so that it puts 2 stop 
9 that particular fori of violation. One other point as to the 
Mainess of the record: Ina case that arose some years ago in~ 
Siving some elk, a shipment of elk from tne State of Idano, he 
Widence was secured at Los Angeles, California, and the District 

curt’ for fhe Soutnern Distriot of California simply held the ship- 
brs, who were then in Los Angelos, for action in the Idaho court. 
t happened thet the Assistant United States Attorney Was very p+ 
Ntcrested in this matter and saw the importance of the case. ne 
ok testimony for several days, and the record fillcd about sa 
Wes, whem the case camc up in the district court in LdeDO +s. - a 
@ recall that the record was cover uscd, but in another ae a 
‘came ug in the Yellowstone Park, this outline proved our sal- 
1, and made it possivle to win the case, 
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DR. ALSBERG: With the question of setting witnesses our 
Rperience has been very similar to Dr. Paimers. We found, when 
fae United States ttorney or Marshal is either unable to locate 
Pwitness or defendent, or else knows where he is out cannot get 
Mim, i have yet to see the case in which our food and drugsinspec- 

rs cannot round up witnesses. They have certain advantages over 
fhe marshals. They do not carry a star. They are not regarded as 
policemen. They usually know persons who know the man in question, 
sivher neighbors or business associates, and they can get a hearing. 
Mey Can find the man and talk to him, and when they get talking to 
fim and tell him, "You are a witness and this is the condition of 
afairs", the man usually will come in without a suopoena. It is 
ust that matter of helping the Government. ‘ost people would rath- 
ex help the Governiient than not and time and time again our people 
lave rounded up and brought into court people without a subpoena, 
mat the United States Marshal has failed to get. 








































“HR. WILLIAMS: The United States Attorneys, as all of us 
mnoW, are very busy men. They represent all the Departments. They 
have @ large number of miscellaneous cases. They are crowded with 
work in most States. The result is that unless, when they take up 
the papers the case is made so plain that they can understand as 
mey read along, they soon become bewildered and la; it aside, and 
phe result is that the trial comes in on them before they are pre- 
feared. Now, the idea of this subject #2 here, is that the Depart- 
SeeroOm tne first man that takes hold of the case up to the last 
Men that has anything to do with it, should marshall the evidence 
and the facts in the case in such logical sequence and such order 
and convincin=s style that when the United States Attorney takes up 
bne papers he can understand as he reads along and get a bird's eye 
View Of the case, so that he would be encouraged to proceed with our 
Gases. Now, then, to do that, from the inspector who first takes 
MOld of the case up to the information that may be prepared in the 
pOlicitor's office the evidence should be marshalled in such order 
ind in such a convincing way that the United States Attorney will 
Understand our cases when he takes up the pavers and reads them. 

lik, HENDERSON: I think the. point thatDr. Palmer made should 
de Cmphasized. You cannot treat these cases as routine, not because 
he cases are not routine, but because the United States Attorneys 
arG not routine. Some of them differ from others in many respects. 
It is manifest that you cannot adopt the same scheme with different 
Jnited States Attorneys, and where we have any special knowledge of 
what the United States Attorney wants, we should dear these things 

Mm mind. - 


DR. ALSBERG: There is one thing that I think might be done 
and that is, I think, very valuable at least for us. When a new 
Mited States Attorney is appointed, somebody with considerably au- 
mhority and rank in the Department should make a semi-official vis- 

@ and let him know that we consider him, and the cases sufficient— 

f important to have him give them attention. I know of two in 

mich the United States Attorney who was a new one did not seem to 

fe particularly interested. I made it a point to go to his town | 
Ad.talk to him, in connection with a case that might be dismissed, 

> had @ long talk and discussed other things and did not talk very 
Ch about the Food and Drugs Act. The result of the visit was that 
yth of these men took a great deal of interest in our cases. It. 

as not anything I said or did, but the attorney felt that if it was 
mportant enough for the Chief of the Bureau to come and talk to him, 
b wes important enough to give it his personal attention. We have 
hat particular thing work well with another set of officials, who 
re not discussed here. They are the State Food Commissioners. 

> make it a point for Mr. Abbott, just as soon as a new Food Com- 
issioner takes office, even if a special trip to the Coast is nec- 
ssary, to visit him. The State Food Commissioner. doesnot as a rule 
OW an; more about food, when he comes into office, than the ordi- 
ty la-man. He is erateful for any help that he can get. We start 
% y : L « ~~ AN a 7 
1 in the tiay he should go. and we afterwards get cooperation, Some 
ing like that can be done with the United States Attorneys. An at- 
7, when he comes into a new office, does not know. Of course, 
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@ is an attorney and knows the work, out he has a thousand things 

jo do anc he is going to do those thinss with the greatest ease 

which are brougnt to his attention in & concrete way first. If we 

ke a2 practice of sending him a resnonsible person, not an inspec- 
Or and not an orcinary chemist, to may a visit at the beginning 

mM ohis term of office, it would help a great deal. 

§ Di. PALMER: I agree entirely with everything Dr. Alsberg 

has said. I was just about to bring up that point of the new Uni- 

ptates Attorney. We lost eight cases in one district last sun 

through inadvertence. The United States Attorney had been ap- 

oOinted only a few months and the violations occurred in November 
wil, end when the matter was called to the attention of the United 
tates :ttorney it was too late to get the term of court to take ac- 

whereas if the matter had been called to his attention shortly 


= 
. 
iC 


gould have won every one of these cases. 
Lin, WILLIAMS: These were the Kentucky cases. 


. DR. PALMER: Yes, the Eastern District of Kentucky. That 
Meappens elsewhere. I agree entirely with what Dr. Alsberg said 
yoout getting in touch with State officials. We have made it a 
point to get personally acquainted with commission merchants. They 
Gan often render great assistance. 


MR. WILLIAMS: tir. Shibley. 


| wn, SHIBLEY: I do not believe I have anything further to 
god, tir. Williams. I might say, in the matter of assisting United 
tates Attorneys, it seems to me very important that they be fur- 
hished information which will enable them to appreciate the point 

Of view of the Board and understand the nature of the evidence the 
Department is in position to give in maintaining charges. It has 

€n occurred to me, but I have never carried it out, to bring in 
the witnesses, especially in important cases, and ask them questions 
1 regard to the evidence they can give at the trial and submit this 
tO your office in the form of interrogatories and answers, with the 
idea that it would then be worked up in proper shape to transmit to 
the United States Attorney. 


4 This procedure would practically mean that a case be tried 

in the Department before sending to the Attorney General. It would, 
[ feel, result in the elimination of weak cases and bring to light 
the weak spots in important cases. The cases at least would be put 
in the hands of the United States Attorney complete in every detail. 
DO you not believe the presentation of cases in this way would be 
welcomed by the United States Attorneys? 


a 


MR. WILLIAMS: Undoubtedly. 
UR. SHIBLEY: It would mean a great deal of work. 


. MR, WILLIAMS: It might mean such a tremendous amount of 
fork that.it would be cuwbersome, but you have the germ of the idea 
nat wate d sep him with a brief statement of what our witnesses 
mould testify to, so he would know what to expect. 


MR, SHIBLEY: We had a case a while ago in Baltimore, a very 
mportant case. The trial lasted several days. _ Your office and the 
joard worked in cooperation before and during the trial WH Raed < 
med States Attorney in Baltimore and over the telephone from an a: 
on. 1t first the Assistant United States Attorney was very skepti- 
Bl as to the merits of the case and the chances for a SO ae : 
rosecution, but as.the Bovernment's side of the case WAS EXP aine 
> him he became interested and in fact enthusiastic, The abr 
Pepared by bringing in the witnesses and practically aaa fe 
ase out of court. When the case came mi for trial the issis he 
ited States Attorney was thoroughly prepared and the coven an 
idence was developed in a complete and logical manner . Mee Ales 3 
Department anticipate the needs 01 pies States A y 
of waiting until a case is set for trial’ 
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MR. WILLIAMS: There is food for thought in that, Mr. Shibley, 


_ MR. SHIBLEY: I believe the Board can prepare our cases in this 
way. it would mean additional work but we can feel assured that all 
evidence which should be developed in the event of a contest or | 
which should be available for the use of the United States Attorney 
in meeting the contentions of the defendant or his attorneys in the 
disposition of cases without trial, will be in the hands of the 
United States Attorney. It seems to me that the need for such evi- 
dence being in the possession of the United States Attorney in cases 
which are not contested is of more importance to the Department than 
“in those cases which are contested. WNinety-eight per cent of In- 
ecticide Act cases are disposed of without contest. I imagine that 
she majority of such cases are disposed of in the office of the 
United States Attorney and he hears the evidence of the defendant 
‘only. The fines imposed by the Court in such cases are as a general 
‘proposition small. While the notice of judgment issued by the De- 
partment is a rather severe punishment, the amount of the fine im- 
posed is a gauge in the minds of the public which determines whether 
‘or not the violation is a serious one. In my opinion a complete and 
‘detailed preparation of our cases would be a material factor in the 
matter of having larger fines imposed by the courts. 






MR. WILLIAMS: Dr. Smith? 


DR. SWIITH: The evidence in our cases (meat inspection) is se- 
‘cured by our own inspectors, and they are directed to submit only 
"Such facts as are required by the printed forms for reporting viola- 
‘tions, In addition, all our inspectors have been informed in a gen- 
“eral way as to what information is necessary in these cases, When 
possible, written statements are also secured from the shippers. If 
such statements cannot be secured, then we try to get statements from 
those connected with them in some way. In other words, we try as 
far as possible to keep our inspectors right down to facts... in con-= 
nection with the attitude of the District Attorney, I have nothing 
to add to what the rest of the gentlemen here have said, 


meee winLiANS: Dr, Shore, 


DR. SHORE: Our evidence is collected by inspectors very much 
in the way mentioned by Dr, Smith. All of our inspectors have been 
informed also, in a general way, as to what evidence is needed, We 
have, however, not progressed to the point where we have supplied 
‘this printed form. As I said yesterday, all of our reported viola- 
‘tions have been successful so far, I have not had any experience 
With regard to District Attorneys. 


in MR. LEES: I desire to emphasize the importance of one point, 
that is an explanation to enable the layman, from the scientific 
point of view, to understand the necessity for prosecution, Recent- 
ly a case was sent from the Federal Horticultural Board, involving 
Be chipment of rose bushes by some woman in Massachusetts to her 

_ country home in Mainé, That impressed us as a trivial case and 1 
have no doubt that it would appeal to the United States Attorney in 
- the same way, and unless a case of that nature is explained fully 
to enable the layman to understand that a shipment of that sort 18s 
capable of carrying disease, it had better not be sent up at all, 
"In the Forest Service litigation, as a general rule, we do not have 
much difficulty in explaining to the United States Attorney the view 
“point of the Department and, as has been stated, the Assistant to 
the Solicitor is on the ground and explains fully to the United 


States Attorney, the Government's view point. 
























MR. WILLIAMS + Mr, Goding? 


‘ MR, GODING: I want to cite one instance under the live stock 
Quarantine act, We had a case up in the district of New York for a 
Violation of the 1884 act for a shipment of tuberculous cows inter- 
State... That case dragged along from year to year and was finally 
Molle prossed. A new District Attorney came on the job, and the Bu- 
reau inspector, who was up there at the time another similar case 

as tried, explained the case thoroughly to the United States Attor- 
ey. The Judge called this inspector into his private office, and 
"a result of that conference and what the inspector told the Judge, 
y secured a fine of a thousand dollars, That was the same kind 
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pa Case in the same district where one nad peen previousiy nolle 
mossed. It was undoubtedly due to the efforts of that inspector, 
j 


MR. WILLIAMS: Had the original case been worked up so thor- 
hly that the United States Attorney could throw himself into the 
rit of the case and grasp the essential features of the case at 
cc? 

| MR. GODING: They had in both instances, but I don't think 
bhat he appreciated the effect of shipping tuberculous cows inter- 
tate in the first instance. 


In regard to the Suggestion of Dr. Ellenberger's about get- 
ing evidence under the 1884 act, it seems to me the Bureau could 

€ up a form the same as they do in the 88-hour cases which would 
w the inspectors what questions they should answer, what evidence 
y Should get. In regard to your question about the e8-hour law, 
out the excuses which relieve the railroad from. liability, I mitens 
that in some instences where a storm has been alleged by the 
ailroad company, we have secured records from the Weather Bureau 
officials to prove that there was no storm which would anticipate 
he defense of the railroad company in that kind of a case. As you 
snow, in our 28hour law, the results of a storm may excuse a rail-— 
oad company from liability. : 


MR, BOYLE: Reports. of violations of the meat inspection and 
the quarantine acts, are first submitted to the Bureau of Animal In- 
Sustry from its inspectors, then forwarded to the office of the So- 
Licitor for attention. ‘The evidence is examined to ascertain whether 
pomplete violations of the law are established. If so, the cases 
wre referred to the Department of Justice, with a brief statement 

of the facts on which the United States Attorney may rely upon the 
Witnesses testifying. The evidence.is briefed so that the United 
States Attorney may have before him, at the time of trial, in con- 
srete form all of the facts which he can by the witnesses. 
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- me TEPTC TIT; 
Methods of Collecting Evidence of the Commission of Offenses, 


4 MR. WILLIAMS; Gentlemen, that concludes the discussion on sub- 
ect number two, unless someone has some other Suggestions to make, 
here have been a good many points brought out here that furnish 
ubstantial food for thought, The third subject is "Methods of Col- 
ecting Evidence of the Commission of Offenses," A good deal has 
lready been Said this morning under subject two which applies to 
his number three, but undoubtedly an exchange of information among 
he members here as to the manner in which the evidence is collected 
inder the various laws that are administered by the Department may 
wesult in developing a scheme that has never been thought of before 
y someone else and may lead to considerable efficiency, I am go- 
mg to ask Dr, Haywood to discuss the method of collecting evidence 
mder the insecticide and fungicide law, 

| DR. HAYWOOD: Mr, Williams, I don't exactly catch what is wanted 
along that line. Do you mean starting with the case at its begin- 
Hing, or how the evidence is collected? 


| MR, WILLIAMS: I think the idea is this: To state what is your 
present method of collecting evidence of the violations of your 
law, beginning at the very outset with your inspector and by any 
pther means that may be employed by the bureau, and then submitting 
any Suggestions for a change in the methods and enlargement of the 
methods. that may occur to you, 


» Dr. HAYWOOD: I will say in a very géneral way that in collect- 
ing the evidence for tne enforcement of the act, it is, of course, 
Mecessary first of all to get evidence of the interstate shipment © 
which the inspector is directed to get at the time that he collects 
fhe sample. In other words, he must collect all the records to 
Mrove his interstate shipment, such records veing submitted to the 
bureau along with the sample that is collected. When the sample 
arrives at the bureau, it is very carefully looked over and it is 
determined whether merely the chemical analysis of it will tell all 
fhe facts that are necessary. If so, it is referred to the Bureau 
Sf Chemistry's representative on the Board for examination, How- 
Bver, if a chemical analysis is not sufficient, if it has entomolog- 
ical claims, why a part of the sample is referred to the entomologi- 
Sal branch of the work, the other part to the chemist, In all cases 
it has to be referred to the chemist because the entomologist and 
Plant pathologist have to know what the analysis of the material 
Shows, It also may be referred to the bacteriologist, Ina great 
Many cases, we have samples that have to be referred to all four 
branches of the service: entomologist, plant pathologist, the ani+ 
Mal industry branch and the chemistry branch, as well as to the 
Dacteriologist. After the sample has been tested by these various 
Parties to find out whether the statements are true on the, label, 
Sach branch of the service then outlines charges which they think 
should be brought against this product from their point of view, 
These charges then all come to the central office, to the Chairman 
yf the Board, and the Chairman of the Board collates, 50 to speak, 
Ml these charges, and if the different branches of the service 
lave overlapped their charges, or anything of that kind, as often- 
fimes hapvens, that must be straightened out, Then the case is put 
efore the Board in its complete form for a decision as to whether 
fr shall cite on the charges or not, In case a citation was agreed 
pon, the charges were formerly sent to the respective pureaus | 
Chemistry, Entomology or Animal Industry), asking them to hold a 
iearing for us, in case that was necessary, and the Board could not 
ld the hearing itself. But now we have entered into an arrange~ 
lent with the various bureaus by which we send the charges directly 
© thelaboratories in those bureaus in the field asking them to 
dld the hearing. That has been done through arrangements with the 
4iefs of the various bureaus, Handling the matter in this way we 
link we will save at least a month on the hearing of the Cases, 
ter the citation, it comes back to the Board for a decision as to 
sther or not prosecution shall be recommended on all the charges 
part of the charges, and if it is decided that we shall recom- 
mm certain of the charges, it is then written up for the So- 
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itor and sent to him for his action, In writing to the Solici- 

| r, we tell him when we think expert witnesses will be necessary 

| nd when we do not think expert witnesses will be necessary, Often 

mes later we have to reverse our views and get our expert witness- 

s where we didn't think we would have to have them before, But,as 

general rule, we try to tell the Solicitor when we think expert 

tnesses will be necessary, and we set about corresponding with 

ye various expert witnesses that we think will prove our points in 

gurt, to have them ready for the trial of the case, Lraving out 

2 exceptional cases, that in a general way is the way we handle 

aS es under the Insecticide Act,. There are various places where we 
Mlieve we can save time that have been brought up since this matter 

Was brought up for discussion by the Solicitor's memorandum to the 
secretary, but I would prefer to take those under "Specific sugges- 

Lons of various means for reducing time between the commission of 

Pfenses and transmission of cases to the Department of Justice," 

nd therefore with your permission I will take that up under heading 







































































| DR, HAYWOOD: I might add that I think that our method of col- 

y ecting data is to a large extent the same as is used by the Bureau 
| of Chemistry in its enforcement of the Food and Drugs Act, Of course 
with the difference necessarily arising where a Board is acting on 
“the matter rather than a bureau and with the difference necessarily 

| prought about by the different classes of articles from those handled 
| by the Bureau of Chemistry, 


~ MR, WILLIAMS: A large part of the evidence in your case and in 
| the cases under the Food and Drugs Act consists of chemical analyses. 
| You don't have much trouble proving interstate shipment? 


' DR. HAYWOOD: As a great whole, we do not have much trouble prov- 
| ing interstate shipment. I think as a rule it is very easy. it 41s 
| Sometimes a tedious matter to get all the records, Our particular 
“trouble lies in the following: in the case of drugs there is at 

least some previous knowledge about their action, We have books of 
| materia medica, pharmacology, etc,, which give us some means by 
which we have therapeutic records of the substances that enable us 
| to know whether a drug will or will not do what is claimed for it.. 
| In the matter of insecticides and fungicides, however, there has © 
} been no working up of the science to such an extent as there has 
| been with drugs, so that in each individual case it is largely a 
| matter of having to test each and every one of the ingredients which 
enter into the preparation as to whether it will or will not kill 
| the insects or fungi and then test the combination of them as to 
| whether such combinations will kill insects and fungi under the cone 
fitions laid down on the label, It is very common for us to find 
the following: a kerosene emulsion at a certain strength is an ¢f- 
fective treatment for scale insécts but at one-half the strength you 
night just as well put water on: so it is a question of testing each 


pr: ALSBERG: That question of collecting evidence,as far as 

whe Bureau of Chemistry is concerned, falls into three divisions, In 
the first place, there is the matter of arousing our suspicions, 
petting a lead, suspecting somebody of something. We get these sus- 
picions in a number of ways. One of the most effective 1S a Come 
Mlaint of one manufacturer against one of his competitors, That 
Somplaint is never specific.. He writes us or tells one of us per~ 
Sonally, "I am in this business and I'am doing an honest buslness, 

[ am only doin? things that are legal; but there are certain com- 
Setitors who are not doing that but are doing thus and so," We ask 
ho they are, and he says, "I would rather not tell." But having 
been told that a certain condition exists, it.is easy for our inn 
spector to find who his competitors are and what they are doings 
nother way is by factory inspection,. Our inspectors, while they 
lave no authority of search, find that there are very’ few manufac = 
urers who close their doors to them, In consequence, our inspec= 
ors spend a great deal of their time making factory inspections, 

n the course of these inspections they may learn that a manufactur-~ 
Peas getting a certain class of articles which are commonly used 
ry adulteration purposes, or may find that this plant is in a fil- 
y condition,: or may find that this manufacturer 158 diluting his 
sducts.. We are at present engaged in standardizing the question 
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| of factory inspection, We are at work on a series of forms which 

| are based on the dairy Score card system, for the different divi- 

} sions of food industries. We are getting up one form of score card 
for tomato canning plants and another form of score card for baking 

| powder manufacturers, and are trying to arrange it that numerical 

values can be given to the various points of importance so as to 

ake the factory inspection uniform. One man calls a factory dirty 
ich another man would call poor but not very bad, ¥rom these 

actory inspections we can get a great deal of evidence, Another 

orm of getting evidence is to watch the nature and the quality of 

| the goods the various manufacturers are receiving. Another way of 

} getting evidence is through the cooperation of the jobbers, The 

meevers and the wholesalers do not want to handle goods that are in 

| iolation of the laws and so they always welcome having our inspec- 

} tors visit their warchouses. They will tell them to come and visit 

heir warehouses, and they will put an inspector on the track by 

€elling them that "such and such a company has offered us this class 

“Of goods at 20 per cent below the market value. There must be some- 
thing the matter with them." The inspector makes an investigation 
5 see why this particular firm is able to undersell its competi- 

| bors. These are the chief ways in which our inspectors become sus- 

| Pacious and collect the official samples. Then, as for the collec- 
‘tion of actual evidence, once the suspicion has been aroused, that, 

r Course, Consists of three parts -~ the factory inspection, the 

ter of collecting the sample, the interstate shipment, and then 
analytical evidence, he Tactory inspection really causes us 

no difficulty. Inspectors are admitted to most plants. Occasion- 

| ally this is not done and permission is not granted, but as a rule 

} it is. The collection of evidence of interstate shipment is a mat- 
ter without difficulty. It may take time and considerable ingenu- 
ity, The joobers, express companies, and railroad companies throw 
their books open to the inspectors, It is largely a question of se- 

| curing Copies and the actual records in some cases, As long as in- 
Spectors were allowed to range the country and collect anything 

| that they suspected--in cases where the goods were sold too cheaply 

“or where there was a complaint-~-and in many cases there should have 

| been no complaint, or for other reason they suspected the goods, 
Pt collected an official sample, They very frequently put up qdues- 

} tions to the bureau of a scientific nature which the bureau was not 
‘able to answer, That is to say, they may suspect, for example, a 

m of adulteration of vinegar, the detection of which has not yet 

“b@en made the subject of analytical study. It may be a new form of 

adulteration, and that may require one year or two years of study by 

‘trained analysts to detect, In that event we have an official sam- 

le and perhaps have cited the man to a hearing before becoming aware 

f the scientific investigations not having been made, There is go- 

1g to be a delay. The method of avoiding this delay is not to cite 

man or collect the official sample. Very often we do not cite 

, but his jobber may ¢11 him the Government inspector has taken 

a certain sample and he will for a time change his label, The 

ctice is to have an informal sample collected and nothing done un- 

il investigation is complete, Then take another sample and make 

Gr regular case. There need not be any delay, This his not hither- 
been the practice of the bureau, It has only gone into effect 

during the last three months but will very greatly cut down losses 

* time in a certain number of cases and eliminate those cases where 

fhe scientific evidence is difficult to get. I forgot to mention 

| @ third class where the evidence is complete but supplied by State 

Sr municipal officers, These are becoming quite frequent with us, 

Phat is all I have to say about the collection of evidence, except 

hat I would discourage so far as possible having our inspectors mis- 

*epresent themselves. Our instructions to them are to tell every- 

dy who they are and what they are doing. We do not want to enforce 

she Food and Drugs Act in the way counterfeiting laws are enforced 

yecause we have to deal with a different type of people in such 

ases.. Occasionally we find that the man we have to deal with cannot 

‘gotten except through ordinary detective methods~--so called-- but 

* the matter is serious and the man is deliberately and wilfully 

ing work of that kind, we make an exception. We had a case in a 




























pge city in which we knew that a certain manufacturer was using 
tten eggs for food purposes, We could not get into his. plant, sng 
was selling goods for food purposes and for manufacturing pur- 
S. and we could not follow them. One string went in and two 


en 


"3 
; ee 


a 
‘+ 

A} 
_ 
? 

” 


% 
t 
Fe 
f 
bs 
i 
fn 
J 
saa 
eh) | 
am 
a 


- 
e 


me 


~~ « 


$a 


~- 


bir, St ae 


Nf ie ee 
£y 


Siggy ge an 
HOLTON REF 


rite 


ag vi fuslts 





mag) 5 _— 4 Ji 
id 1 ‘ 4 PY 


ve Pree: ~45- 

rings went out, some for manufacturing and some for food and there 
18 no way of telling whether the small quantity of good eges went 
nto food products, An inspector worked with a teamster a dray- 

an who did trucking for the concern, He got the eges from the 
failroad and went into the plant and delivered them. He marked the 
sases and put chemicals into the eggs so that they could be identi- 
Pied, Saw them @ll the way through the plant, It was impossible 

0 do that otherwise; but this was only one case in which there was 
a particularly atrocious form of violation. The manufacturer had 
been in jail before - not for violations of the Food and Drugs Act, , 
gut for pretty serious offenses under other statutes. 











































DR, HAYWOOD: I would like to just add to Dr, Alsberg's remarks 
what in collecting evidence there is another source that I left 

ut that was spoken of before under the Food and Drugs Act and 

hich is very important under our Act: that is the officials of the 
various states, We receive a great deal of information from the 
entomologists andgalso the plant pathologists of the various states, 
and the nursery inspectors, which enables us to make cases; or to 
pollect samples which are subsequently cases under the Act; and I 
would like to add to my statement that, in a modified form, we 
adopted about two years ago a system with our inspectors which is 
very Similar to the system in the Bureau of Chemistry now, not éx- 
actly in the same form he speaks of, We bring our inspectors in 

for a month in the winter, then the scientists in the various branch- 
es of the Service go over the products they had the year. before, 
examine the labels and note those points which they thought were un- 
true but could not prove were untrue with the testimony before them, 
fhe inspectors are then definitely told to gét these special prod- 
Ucts, and oftentimes it is a long list of products, for a certain 
test, In that way certain samples for the entomologists and plant 
Pathologists, are collected, Also, when we have prosecuted a case 
against aman, the inspectors are directed at this winter confer- 
@énce to collect a sample soon after the case is tried in order to 
pee if the manufacturer is still disobeying the law, Their atten- 
™ion is called further to collecting the samples for the spring in- 
sects in the spring and the winter insects in the fall, and the 
household insects at the time of the year we can get hold of house- 
hould insects, 


; MR. WILLIAMS: Since beginning the discussion of number three, 
Mr. Caffey has entered the room and I will ask Mr, Caffey to give 
us his idea of what is the scope of sudject number three, 


| MR. CAPTEY: We mustn't forget that the evidence we collect 
must be useful, We mustn't collect it unless it is useful, Juries 
are very human, and you never can tell which of these cases you 
have got to try before’ a jury. To give an illustration of the 
human side of the jury, in a food and drugs case we had before a 
jury--Dr. Alsberg was there personally and Mr. Gwinn was there-- 
he question was one of misbranding, but the issue finally tried 
oefore the jury was whether or not the defendant had swindled the 
iriver out of his wages, That was the human issue, How did that 
rome about? It came about through the cross examination of the wit- 
1eSS--one of the Government witnesses--by the counsel for the de- 
Fendant. This driver had transported the goods from St, Louis over 
50 Hast St. Louis in interstate commerce, We had great difficulty 
in locating him but produced him, much to the surprise of the de- 
‘fendants, They sought to discredit him on cross-examination, On 
redirect examination, there was a pretty good showing that the de- 
Pendants had tried to swindle him out of his wages and he had quit 
Voluntarily. 


So it is when we produce our Government witnesses, If we have 
inspectors go around, they lay themselves open to RT LUOTER at the 
sharp cross-examination they are going to have oy defendant Ss coun- 
el. The effect of that testimony on the jury 18 going to be very 
wuch weakened if the inspectors are indirect or unfair, 


I had a specific illustration in a case of my own in private | 
ractice where I appeared for defendants and Government officials 
peared as witnesses for the Government, A Government official, 


miollecting evidence, had, without any knowledge of the responsi- 
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ple officials of the defendant company, gone up in the country and 
about dark got out to the house of one of the subordinate employees 
who had been accustomed to make out certain shipping documents for 
the company. Upon his return, as the Government official repre- 
sented it, the employee withheld or showed signs of withholding in- 
formation, The official threatened him about getting himself into 
the penitentiary and indulged in rather extravagant language as to 
what his powers were and what he was going to do about it. This 
employee the next day wrote a full account of the occurrence, which 
was sent down to the head office of the company. In the trial of 
the case, the Government had the corporation produce all of its 
correspondence, This particular letter was offered in evidence and 
Was passed up to the Judge to look over, The first thing that 
“struck him was the manner in which the Government official had mis- 
| treated a private citizen, and he proceeded to deliver a lecture 
right there on the outrages committed on citizens by Government of- 
ficials, The Judge is human, just like the jury. Not only what he’ 
‘said had an effect upon.the jury, but he excluded that document, 
‘He said that tne evidence had been procured under such circumstances 
that it wasn't fair to the defendant to admit it, So I think Dr, 
 Alsberg's suggestion of the utmost frankness on the part of inspec- 
‘tors is important, not only from the standpoint of treating the in- 
“dividual citizen right, but also from the standpoint of the value | 
‘of that official as a witness when he is put upon the stand to prove 
certain facts, 


t 


q Of course, thereis another feature about the usability of evi- 
dence after you have collected it: that is, to get it in the best 
~ form so that it is competent evidence, not merely relevant, but not 
secondary or otherwise inadmissible.  Zrequently, of course, for 
the information of the bureau or for the Department you will want 
the inspector to put in a good many facts in the report that are 
“not intended to be used in court in the case, but it ought con- 
“stantly to be kept in mind th»t the evidence that is producred that 
“relates to the commission of the offense should be in the best form 
possible for Governmental use, 


—_ - 


q T would also like to say a word about the second subject here. 
“Doudtless, it has already been covered, but I want to tell you 
somewhat what was in my mind in suggesting that subject for discus- 
“sion. In preparing these cases to go to the Department of Justice, 
it is necessary somewhat to project our imagination into the situ- 
ation. Here is a scientific man in one of the Bureaus. He deter- 
‘mines to his satisfaction, and perhaps very competently, that one 
of the statutes has been violated, But that is not enough, That 
' scientific man way down the line hes very little opportunity ever 
) tod get his views before the court, and the sole means provided to 
get his views before the court is through the United States Attor- 
ney. We find the United States Attorneys as a rule most sympathet- 
‘ic, intending to give us the best attention they can; but they are 
' busy and overburdened officials, and unless you picture the thing 
to them so that they fully comprehend it, the important proposition 
that the scientific man way down the line knows ought to be liti- 
_ gated out before the court is not going to be litigated. You must 
constantly keep in mind the United States Attorney as the final 
ultimate representative of the Government to get your views before 
“the court. It doesn't make any difference what we way back here | 
down the line may have in our minds; unless we picture the thing in 
“guch adequate form that the United States Attorney not only can 
comprehend it, but that he can make it simple 50 that a jury can 
understand it, your views are not going to get before the court. 
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it a ] ather ike to know just 
DR. PALMER: It is rather late and I should like ‘ 
what Roant you wish to bring out on the collection of evidence. 


a vrief discussion of the methods em- 


’ MIS hink 
MR, WILLIAMS: I thi the violations of the law that 


ployed in procuring the evidence in 
you administer. 


aR PALMER: You mean the methods that we have actually used? 


so MR, WILLIAMS: Yes. 
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' MR, CAPSRY: Also suggestions, 





- DR. PALMER Our problem is diametrically the opposite of that 

of Dr. Alsbérg as far as the Shipment of game is concerned, for 

| this reason; the law provides a penalty for shipping game in inter. 

| state commerce when this game has been killed and forwarded in vio-e 
lation of local law, The shippers of game know very well every 

| time they ship birds in violation of the State law and consequently 

| they’ keep under cover, They resort to every scheme to defeat the 

} law and hide their identity under assumed names, false addresses 

| and women's names and addresses, All correspondence is between the 
“Commission merchant who receives the game and the Shipper of a con- 
WBignment of birds is eliminated so that it is not possible to col- 
lect evidence of interstate shipment merely by the records of the 

| Carrier. Furthermore, game can only be shipped at certain times of 
the year and under certain weather’ conditions, When the law was 

| first enacted, it was comparatively simple’ to catch game in transit 
by going to the principal shipping centers, visiting the depots, 
“and observing the marks on the packages, Here we are. handicapped 
“by the fact that our inspectors have neither authority to search 
or seize, consequently, they have to cooperate with State officials 
who have such power, In order to see whether our assistants were 
getting the best out of it, I made it a practice to work with each 
“Of the men as far as I: could in collecting evidence, I spent a 
mumber of days studying the trackage arrangements in each of the de- 
pots in Chicago, the manner in which shipments were handled, the 
times shipments came in, and went with local officers to see how 
they discovered gamé in transit. On one occasion I spent four days 
in St. Louis studyin;: the way the trains were handled at the Union 
Station, the way the,cars were handled at the Union Express depot, 
the way the game was handled in the commission district, and also 
in talking with the commission men, As a result of this investiga- 
tion, it was found that considerable quantities of game were brought 
into St. Louis in candy buckets from Illinois points. By coopera- 
tion with the local and the Illinois authorities, a systematic tx- 
amination of such packages was made, which resulted in a number of 

) Seizures that winter, In the case of game, I have yet to see a case 
in which the game itself is desired as evidence by the United States 
| Attorney in the case. Usually he simply wants a witness who can 
Prove the facts of interstate shipment. These facts include the 
Contents of the package, the marks on the package, and the waybill 
Or freight bill of the carrier. These shipments are made under 
Cover, Game is marked everything but game, and frequently there is 
Nothing strange about the package to attract attention, Game is 
also often put in cold storage under conditions which make it im- 
possible to examine the package, 


DR, ALSBERG: I thought the thing had to be correctly billed, 
A great many food products have to be correctly billed or they can 
not be shipped, You could probably get the Interstate Commerce Com- 
mission to make such a ruling, 


u 


" OR, PALMER: If we could, it would be of great assistance, 


J DR, ALSBERG: We have been able to get the Interstate Commerce 
| Commission to make such a ruling on several occasions, 











4 DR. PALMER: The trouble is, ducks, for example, are billed as 
me tty and many officials consider that correct billing, 


gq MR. CAFFEY: That depends on the particular tariff. It is not 
|} @n offense for which you could get a conviction unless it is a 
} M€ans of getting a lower rate, as I understand. 


DR. PALMYR: I do not think they get any lower rate, In the case 
} Of plumage you have something which is much more difficult to catch 
in interstate commerce than game, Plumage is used chiefly for wo- 
fen's hats and may be found as part of the trimming on trimmed hats, 
This class of goods has to be disposed of promptly, as styles 

| Mange rapidly and goods are not held over from one season to an- 
her, On arrival at a wholesale or retail house, the packages are 
ther broken or changed so that the marks on the original package 
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se no longer available, It is “very difficult to di ve ; 

yea from the marking on the packages, and if a aie: saab eit ae 
trimmed hats," it is billed as "trimmed hats," although plumage 

ay be one of the articles in the package, Moreover, on arrival 

he boxes are taken off and burned, Consequently we have not 
seen able to obtain evidence regarding illegal traffic in plumage 
except by induced shipments, | | 

a, 

| - DRe ALS3ERG + I imagine that some of our inspectors have' han- 
dled certain classes of goods about that way and Mr, Campbell may 
able to give some information as a result of his experiences, 

q DR. PALMSR: In Chicago at one time it was necessary under the 
State law to catch goods in transit between the time the shipment 
irrived at the depot and the time it was delivered to the consignee, 
Once in his wagon, even at the depot, it could not be touched and 
it was pretty lively work in the morning when goods came in at the 
large depots to catch the shipments before they were delivered, We 
Mave gone through a sort of evolution during the last ten years, 
Vnen the law was new, shipments were made chiefly by express and 
the evidence was largely collected at the depots, but in recent 
years a large part of the game shipments have been driven out of © 
express and now go by freight, parcel vost, and baggage, It is only 
once in a while that a large freight shipment can be caught in 
transit and it is very difficult to catch baggage shipments, Un- 
Zess you can go through all the baggage in the car, it is almost 
impossible to detect a trunk or suitcase containing game, and when 
you find it you have merely a baggage check for evidence of inter- 
state shipment. 


> 


MR. CAY¥EY: You discover them only by the odor? 


DR. PALMER: In various ways. Some of the inspectors are very 
@xpert at what they call "hefting" baggage. At Milwaukee I found 
that they could discover game in baggage by lifting the baggage 
and shaking it. A package marked eggs may contain birds, but a 
package of birds has a very different feeling from one that is 
really packed with eges. A trunk packed with game has'a different 
feeling from one that is packed with books and clothes, but in 

one case a trunk supposed to contain game contained graphaphone 


cylinders, 


WR. BOYLE: These packages of game are under refrigeration? 
DR, PALMER: Not in transit, Another difficulty is that ship- 
pers sometimes line the packages with tar paver, Coming to the 
Collection of evidence from the books of consignees, this may seem 
easy, but our men are not in the same position as men acting, under 
the Pure Food Law, who work with dealers who are trying to do a 
legitimate business, Men receiving game know that it is shipped 
‘in violation of law and it is necessary for them to protect the 
shipments if they are to get more game, consequently, they are 
usually loath to furnish information, Because of a change in the 


State law or because he is liable to prosecution, the consignee 


Will sometimes come forward and open his books and then wé go back 
et a number of cases, 


NOver the record for three years ana usually é 
Once in a while consignees will come forward and offer this infor- 
mation, which our inspector, not appreciating the motive, accepts, 
“but later discovers that 4t+ was done in order to escape prosecu= 
tion. We have lost some very important cases because inspectors 

+ whom we were trying to secure 
‘evidence, We find that the pest way to deal with consignees in a 
number of cases is to use them as unwilling witnesses, For exam- 


ple, if we find that shippers at 
been shipping game to one firm in 3 


the records of the railroad company, “ee : 
case against each shipper, we call the consignee as a witness in 


ach of the shipper's cascs and he is willing to furnish almost any 
evidence rather than take the time of his clerks to appear in court, 
Bat even with all these methods, we fail to get the evidence AB WE 
es Gecause without any question some phases of interstate Ship- 
lent of game present a more difficult problem in collecting evi- 

iain. he other laws which this Department is enforc- 

x, We have to use all conceivable methods and it is only through 
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. operation with common carriers and local authorities that we can 
anything, ” 


: CAFPFEY: Purchasers of the game are very sympathetic to the 
olation, 


DR. PALMER: Naturally, 


MR. WILLIAMS: You have had game Shipments in coffins with medi- 
il certificate attached, 


; 
DR, PALMSR: Yes, in one case in Chicago two deer were found in 
i coffin box, I asked the inspector how he happened to find the 
me and he said he noticed the health certificate on the box and 
scided that whoever made it out did not know much about making out 
ich certificates, On one occasion in Chicago we found a small box 
}an express car, The agent immediately took pains to explain it 
all right and had been put on at the last station in Minnesota, 
me inspector insisted on opening it, although the only suspicious 
hing was the address in New York, which I knew to be in the come 
4aSSion district, On removing the cover we found some magazines, 
md, on lifting the magazines, we found sawdust. Under the sawdust 
sre Some cakes of ice, carefully cut to fit the box and frozen in 
me piece, and under it were 13 partridges worth about $30 in New 
ork. These examples will give some idea of the way this informa- 
jion is collected, 


}~ MR. RAUB: The collecting of evidence of offenses pertaining 

50 the 28-hour law appears to me a whole lot simpler than the argu- 
| ments I have heard advanced on the other laws this morning. We 

ave: Simply to establish the fact than an interstate shipment is 
ade, that the animal is confined beyond the statutory period and 

h a general way through the car movement record that there was no 
reck or storm or wash-out or other occurrence en route which would 
Pelieve them from prosecution. However, in securing the evidence, 

@ commence with the arrival of the animal at its destination or at 
tS feeding point en route, Inspectors of the bureau are stationed 
m the unloading docks, They witness the unloading of the animals, 
ma check the billing as to the time of loading at origin or feed- 
ing en route as against the unloading at destination or the feeding 
pint where the inspector is located. From that the inspector finds 
Ab or believes that there has been a violation of the law, We 

ave distributed among all the different stations a form to make out 
eporting such apparent violations, which-covers certain informa- 
fon establishing that the shipment was an interstate shipment, the 
Prival at destination, theunloading time, etc. When these forms 

fe received the cases are taken up from here and completed, then 
orwarded to the Solicitor's Office for prosecution, I might add 
ere that some years ago, while talking over 28-hour matters with 

lé District Attorney in Western New York, he told the that he had 
ts of difficulty in the way the cases came to him; that after he 
mt through the whole form whioh covered four pages, he found out 
hat there was a violation, but it took him a long time; and we 

sre firing in reports there pretty fast, and it was keeping his of- 
ce busy, He asked me if I couldn't devise a scheme whereby I 

wld show on the first or last page a summary of the movement of 

€ car, so that he or his clerk would take this and go through it 
‘Possibly one-tenth or one-twentieth of the time to determine how 
S violation stood and what they could do with it, On his request, 
devised a scheme of reporting which I believe was accepted by the 
licitor's Office and by the Attorney General's Office as being 

© of the best that had been put into force, As a matter of fact, 
believe they wanted it used throughout the different parts of the 
UW) it Ty. 


MR. CAFFEY: You rely largely upon carriers’ records, don't you? 


MR, RAUB: We rely entirely upon the carriers! records, 
Um. CATTEY: But you have a problem sometimes, don't you, of the 
ification of the carriers? 
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. MR. RAUB: Yes, I am coming to that, “In preparing our complaint 
7e have inaugurated just recently a new form of reporting these 

ases under which we expect our men throughout the country to send | 
n uniform reports giving the information in the same form so that 
it will go to the various District Attorneys in a uniform manner, 

t shows the complete movement of that car, the origin, the ship- 
per, the contents, a statement from the owner (when he accompanies 
she stock) as to the time of loading, the origin, what happened en 
poute; in fact, all questions pertaining to that shipment: also a 
yopy of the waybill and of the running slip showing the billing of 
sthe live stock, which in itself will show that it was an interstate 
shipment, Our man at the bureau station reports the case and I 
follow it by correspondence from this office, Formerly, I spent 
fears going all over the country in my district, gathering the in- 
Formation necessary to establish a case, but I found that I could 

io that without going to all these different points. 


MR. CAFFEY: Is it required by the Interstate Commerce Commis- 
Sion or the Interstate Commerce Act that the carrier keep complete 
and correct records of the time of arrival and departure of every 
train from every station? 


- MR. RAUB: Unfortunately, there is no law compelling the rail- 
Foads to give us any information at all, Neither is there any law 
Compelling them to keep any movement record of their trains, The 
movement record is kept as a part of the railroad record, It might 
be in place to ask if it would not be possible for the Solicitor's 
Office to arrange with the Interstate Commerce Commission to re= 
Quire that the railroad companies' books be open to the bureau ine 
spectors for the purpose of ascertaining if the law has been vio- 
lated. We can not go to the railroads now telling them that we 
are 28-hour men and that we are looking for violations, If we do, 
they would simply close the books on us, 


4 MR. CAFFEY: Didn't we draw a bill on that, and isn't it in 
Congress now? 


‘ MR. RAUB: I think it is on the shelf. Where railroads are pre- 
tending to feed their stock, placing a notation on the waybill show- 
ing that the stock was fed, the records themselves sometimes will 
Show that the car was not at that point for a length of time neces~ 
sary to feed the animals properly. I also have found in many cases 
that agents are putting a notation on the billing extending the 
time of confinement to 36 hours, with no authority whatever, simply 
because the law says that the time can be extended upon request of 
the owner or his agent, There are many circumstances which come up 
that illegally confine the animals beyond the statutory period 
which Congress might provide for, if it would, I don't know how to 
bring that about any more than to bring it up as a suggestion nere.. 
The getting of our evidence, l believe, is so entirely simple as 
compared to the getting of evidence for the other violations of our 
laws, that I think IT have covered everything that is to be said 


Tegarding it, 
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MR. WILLIAMS: For the benefit of some of those who are 
here this morning that have not been present before or were 
not present yesterday, I will state that we were discussing 
the third subject, which relates to methods of collecting 
evidence of the commission of offenses. Now we heard from 
Dr. Haywood, Dr. Palmer, and Dr, Alsberg on that subject. 

We are not progressing quite as rapidly as we think we ought 
TO. If we go along as slowly as we have we will string this 
thing out for a week so I think we had better adopt a 
different plan of conducting the hearing and not call upon 
everybody to discuss each subject but leave it to anybody to 
volunteer any comments that they have to make about the matter. 
I notice Mr. Campbell is here this morning and Mr. Campbell 
having had a great deal of experience in the matter of 
collecting evidence of violations under the Food and DrugsAct, 
I am going to get Mr. Campbell to give us the benefit of his 
experience both in collecting the evidence himself, if he has 
collected any, and certainly in respect to his direction of 
the collection of evidence, the handling of inspectors out in 
the field, who perhaps are not always well enough informed of 
Just what we need to put the case up to the courts I would 
like to hear from Mr. Campbell. 


MR. CAMPBELL: I don't know anything that I can say 
that would not be a repetition of or covered by the remarks 
of Dr. Alsberg, The experience that we have had has been 
restricted exclusively to that class of evidence necessary 
to prosecutions under the Food and Drugs Act. The experience 
which I have had has been connected, until recently, 
altogether with the inspection end of the work. Primarily 
the inspector's work involves the collection of the sample 
and the procurement of the records to establish sale and 
interstate delivery. When we first started the work of 
developing prosecutions under that law in July, 1907, the 
inspectiiion force started without any idea at all of what was 
to be done, or the type of evidence that it was necessary to 
collect, and, with the idea that I had, which I tried to 
impress upon them as much as possible, that they were 
essentially inspectors and not clerks, and that they should 
be hampered in a minimum with the red tape requirements of 
Government work, which all my life I considered a sort of 
bugbear to real progress, the inspectors went just a little 
too far on the other side and did not collect nearly enough 
evidence to establish any case. They had not been 
sufficiently complete in that work and it was necessary 
then to make extra trips and take precautions that we had not 
taken in the original instance for the purpose of getting: 
evidence necessary to maintain the case. It was an 
expensive proposition and at one time the Bureau of 
Chemistry was confronted by the condition of not having the 
evidence to maintain most of the cases reported. That is 
the usual experience, I believe, of newly organized work in 
the development of the machinery for enforcing a new law. 
Subsequently the matter was taken up with the Solicitor's 
office and he indicated just what would have to be done 
and we have now a collection report that involves an 
account of every transaction associated with the shipment 
and sale of the sample to the inspector and anticipates 
fairly well all inquiries on the part of the over~cautious 
and over-exacting district attorney. It is a most 
complete history of the collection of samples and at the 
same time it refers to and identifies the records needed 
in establishing interstate delivery. We do not have 2 
any trouble on that score at all now. However we do have 
difficulty in getting the State officials who have 


authority under the terms of the Food and Drugs Act for 









 —- ak Wold ean ee ee pre ihe . ; 
‘ Ym s mw mie ens! 
! , . A en a , 
» - >. oe . Fr 5 +P i 
- ‘ 
_ = , 
. 
oe : * * 
. 
~ y 3 
. + ° . 
c ‘ 
* : 
5 . 
ie 
ie 
A, o . . 
’ ‘ + 
. 2 € a 
J . 
- . ‘ £ . . . ‘ 7 4 
. “ me 
ay Sage 
hs 
“ ‘ 
’ ’ 
4 . . % 7 
on as, 
- 
s ae: E 
. ‘ i 
. 
? . 
= - . 
ma. © '§ . 
. a 
r ” . . 
f5 . 
- x 
. v. 
% : ’ * 
. 
* a = eae 
5 ie: " 
: . te P 
| * 
i . 2, mx 
* Fr “4 rf 
“ ae t a if 
“a = oe 
x £ ena w + - 
. . * % .f 2 ys’ a , 
° . ‘ . 
. 
7 ‘Mi . ste ae Ch A we by 
. = 4 4 _ 4 ; fy ’ ae Ts £ 
7 . "se 





2 2.AO O-tyin 





o ae 4 
4 aoe dh eve at) - Games 
‘ ‘ . : > b>, , eer es as 

i ee a Pe ee .,% ‘TOll8 FOLLal a Sa See ae 


Ts re seifonSios, att Bo 7tieteeee 











a oe (ft = » 4 
w PP VA sen 0 ey B J 
. * 


“10 eae ToT. 6h See 


4 5 - ) tyes as «“ i 7S 
a ke Ps » 5 ees Z a -, eS J. : to", 


Pe eet Be 
the enforcement of the provisions of that law, as 
collaborators of the Department of Agriculture, to understand 
the import, the necessity for the various requirements that 
are imposed, not only in this form but in similar ones, It 
happens, now, incidentally, that the Chemist of the Bureau 
of Chemistry who is in charge of the State cooperative work, 
was himself a State Commissioner and undertook to institute 
a prosecution under the national law agcording to the State 
officials idea of maintaining these cases, He found a 
shipment of wheat that had been shipped from Kansas City to 
Texas, and went to the United States Attorney and said he 
wanted that wheat seized, and it was seized, Mr, Abbott 
and I have had occasion to refer to this incident several 
times, and he is now one of the most ardent advocates of 
collecting what may at first appear to be an unnecessary 
amount of evidence. We find it necessary, and he is anxious 
to have each State man have his own individual experience 
with United States Attorneys and get an idea of the work 
necessary to maintain a prosecution under the Federal law 
With relation primarily to the inspection work under it. 
There are other kinds of prosecutions requiring collection 
of evidence which is not of this pro forma type and some of 
that evidence can be collected easily and some of it 
is impossible, almost, to collect at alle Some cases are 
in the nature of misbranding, such as a label stating that 
the product is of foreign origin whereas it is of domestic 
origin, and that the particular sample on which the 
prosecution is based was domestic rather than foreign, that 
we cannot establish except by factory inspection. This 
is supplementary testimony rather than direct testimony 
about that product. If, on the other hand, the case be 
one of adulteration, it can be determined by the chemist's 
analysis and there is very little difficulty in presenting 
the direct evidence necessary to maintain that prosecution, 
and this is likewise true of mostt#cases: of misbranding, 
This is just a shortt*mesume'tof our general work, of our~ 
efforts to maintain cases under the Food and Drugs Act. 


MR, WILLIAMS: How many inspectors have you? 


MR. CAMPBELL: In the Eastern District - there are 
three geographical districts, Eastern, Central and Western; 
the headquarters are Washington, Chicago, and San Francisco - 
there are twentye 


’ é 


MR. WILLIAMS:: Twenty in the Eastern District? 


MR. CAMPBELL: Yes. About the same number in the Central 
and about half that in the Wéstern Districte 


MR: WILLIAMS: Well, Mr. Campbell, I think it‘would 
be interesting-if you would tell us something-~about the way 
you direct the work of these inspectors, because some of “the 
other Bureaus have problems of directing~a corps of 
inspectors, some not so large, some may be larger. 


MR. CAMPBELL: The idea that an individual entertains 
about the correct way of collecting material of this nature 
in advance of any knowledge he may possess of the conditions 
under which he is to work, is not worth very much and he 
will find usually it is very wrong. The inspection work 
in the collection of samples shipped interstate was the 
easiest thing in the world to do. Or rather, it was, 
when it first began - at a time when you could pick up 
drugs that were impotent for the cure of any disease at 

all and which were labeled consumption cures; at a time 
when you could pick up syrups with a small portion of 
naple syrup, labéled as maple syrup. | 4 

All we had to do was to use our suspicions. — Ve 

could get a general knowledge from the examination 
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of the products themselves. This was done pretty largely 

in the work at that time, and while a creat part of our effort 
was not properly directed I don't know that there was any 
work done at that time which was not: of big value in 
indicating what we could and should do subsequently. Putting 
all the samples from a manufacturer in the laboratory, it was 
only a short time before we knew what firms were adulterating 
their products. Instead of these exaggerated claims which 
once prevailed, the character of the labels has been revised, 
the nature of the products has been changed and as a matter 
oft fact the precautions have been graded down until 
essentially they involve considerable more detail than they 
did formerly. I think that the only way by which work of 
this kind can be directed, if you have sufficient force to do 
it, is to require information at the real fountain head, at 
the factory itself. Ido not believe it is a good plan, 
because it is expensive to begin with, to merely permit the 
inspector to exercise judgment in the collection of samples. 
For instance, send a new man into Texas and let him exercise 
his own judgment and the very first thing he will do is to 
collect those samples he does not know anything about. It 
may happen that one of the most reliable firms in the country 
has just opened a territory in that section and the first 
thing he would do is collect a full complement of these 
articles. He is wasting-his time and the time of the 
laboratory, because examinations made elsewhere and the 
general knowledge of the firm would be sufficient to indicate 
that the goods were all right, We have adopted the course 
of collecting samples only with reason. We have the in- 
spector state his reason for collecting, The rest is 
administrative routine in being able to keep records of all 
the information you have acquired from any legitimate source 
about a preparation or a particular firm, or about the 
collection of samples. In New York, where more food and 
drug products are manufactured than in any other city, we try 
to have inspectors who can specialize on factory inspection. 
This cannot be done by a man who has just come into the 
service, It would be absolutely useless to send him to a 
factory. We try to confine these inspections to men from 
the laboratories who have knowledge of the technique of the 
work and upon receipt of the reports from the inspectors, we 
know what to expect in this particular firm's practices. 

We then have interstate shipments reported and the inspectors 
in those sections where the goods go collect samples. At 
the same time there is filed a copy of a report or there may 
be transmitted copy of letter which has accompanied the 
sample and shows in every detail the exact reasons for the 
collection of the sample. We then have some knowledge of 
benefit to the chemist in examining samples. He knows why 
it was collected. Our work, now, instead of being generally 
left altogether to the judgment or to the suspicion of the 
inspector, is on the other hand so well classified and 
defined that the inspector who collects the sample has very 
little more than a mechanical duty to perform. . That is in 
that one type of work only. On the other hand, don't think 
for a moment that we have enough inspectors to know just 

what every firm engaged in the manufacture of food 
products is doingi I wish we had that, and sufficient 
cooperation between ourselves and the State officials to 
permit us to know pretty thoroughly what every firm engaged 
in that business was doing, On the other hand, there is a 
great deal of the ordinary current work in the city of New 
York - the transportation, receipt, and shipment of goods to 
and from that point - sufficient in amount to keep employees 
On the docks there continuously - a good force of inspectors. 
We have one inspector to two miles of docks and he can get 
around in one month's time. We have not sufficient men to 
do it. We have taken the matter up with the city 
authorities and Dr, Brown, who is the Commissioner in New 
York City, has established cooperation whereby we are using 
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a half dozen of his men in this line of work. If they find 
@ case of goods that are without question filthy, decomposed 
or putrid, and a matter for federal control they transmit the 
information to us. If local, they handle it themselves. 





MR. WILLIAMS: Mr. Campbell, have you ever had a general 
meeting of your inspectors, 


MR. CAMPBELL: Yes. We have never been able to have all 
together, except early in the game. That was in 1908 or 1909, 
We had one meeting at Chattanooga, at which most were there, but 
not all. We found it was impossible, and certainly later on 
when a good many cases were developing and prosecutions pending 
in court, to arrange a meeting to get all the inspectors there, 
At the same time it would be a matter of considerable expense 
to do it*and the necessity for certain ones to appear as 
witnesses in cases, made it impossible to select a date upon 
which to hold its We have adopted the plan of holding~ 
sectional or local meetings. Mr. Stengel, who is associated 
With me, or I, have gone around and at each of these local 
meetings, consisting of twelve or fifteen inspectors, one of 
us would be there and keep them posted on work in other 
territories. Instead of having a letter of information we 
have taken it up verbally and told them what the operations 
or classes of work were in other sections. Since reorganization 
of the Bureau of Chemistry we have had a meeting of all the 
inspectors in the Eastern District. We held that in New York 
last November or October and had all the inspectors there and 
had a little over a two days session of real interesting-work. 
We took up every phase of the inspection work and asked them 
to indicate those things they would like to discuss to promote 
efficiency, and we had a session there that lasted well into 
the night. We discussed those questions together. We let 
them make plans or suggestions. They felt to a great extent 
that they could do certain phases of headquarters work better 
than it was being done, We encouraged them and let them 
bring up points of that nature and then explatined our reasons 
for doing-it in our way. 


DR. HAYWOOD: Under the Insecticide Act, we have our 
inspectors come in once a year to the Central Office; as - 
explained, and we go over with them the samples that were 
collected the previous year. Where there were points that 
we were pretty sure were not true but could not prove were not 
true, and it was necessary to make special tests to determine 
whether they were or not, we direct inspectors to collect 
special samples. We also, in cases where the man has been 
previously prosecuted, or corresponded with, inform our 
inspector. all about these things so he will collect a check 
sample of that man's product to find out whether he has 
changed his label or the practice was continued after 
prosecution. In so far as this is concerned we have absolute 
control over our collections. The work of the inspectors is 
controlled from the Central Office, but there are certain 
classes of cases in which we do not tie the inspector too 
much and make him merely a mechanical agency to follow out’ 
directions from Washington. We would curtail his work by 
such a procedure and we believe he should be allowed in ; 
certain classes of cases to collect samples without directions 
from Washingtony I may add also that we have a system by 
which, when our inspectors who are collecting samples are 
told to check up the manufacturer's goods, information is 

- promptly sent to every inspector, so that if one inspector 
catches the sample, the other inspectors are prevented from 
getting the same sample. A report is made of collection and 
the report is sent to every other inspector showing him it is 
not necessary to follow that product any more. But, I want 
to understand this from Mr. Campbelly is it your belief that 
the inspector should be absolutely tied down to collect only 
those samples he is told to collect from Washington, or don't 
you think they should use some discretion of their own. 
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MR. CAMPBELL : I did not mean to give that impression 
at all. You will find out-that if you have a fairly large 


force, say fifty men, some are men of very good judgment, 


You have to know each individual inspector and what he is 
capable of doing, So a - necessary, in order to get the 
maximum value, to put them in places where they will work to 
the best advantage, and we have some that do not possess the 
judgment that some of the others do, and who are not so 
energetic and have not the same initiative. There are some 
sections where no manufacturing is done, That territory 
Should not be neglected. It is necessary to have an 
inspector there. We try to select for such a territory a man 
Who is discriminating and cautious but his operations are not 
of a character requiring that degree and type of initiative 
needed, for instance, ina manufacturing sections I don't 


mean that the inspector should not use any discretion, I 


was merely seeking to emphasize the détails of the essential 
points and not take up questions peculiar to our own work and 
of no interest to anyone else, In the Eastern District, the 


~ work is divided into laboratory territories, with laboratories 


at Washington and other cities, and one at Porto Rico. There 
is no inspector stationed there, The proper way to do 
inspection work is to require of the inspectors knowledge of 
the practices of the various firms in their territory, ne 
you have satisfactory cooperation between the inspectors.in 


Charge of the different territories, it is practicable to 


> that way. 





proceed with reason to the collection of samples that you 
never know anything-at all about it: For instance, the 
inspector in New York will find that a firm there is putting. 
out a product unquestionably adulterated, It is getting 
wine from California and artificially carbonating it and 
labeling-it "champagne", That inspector will write to the 
inspector in the territory to which these goods are shipped, 
and the latter inspector at the time he collects the sample . 
will transmit the reasons which prompted collection of it: 

I don't want to place any handicap upon any inspector or 
prevent him from exercising that type of initiative which 
should be displayed, but I do want -him to have his work done 
in cooperation with the others and intelligently. I only 
wanted to emphasize that. 


DR. HAYWOOD; That answers my question. 


MR. CAMPBELL; They will never be much as inspectors if 
they do not display initiative. 


MR. HENDERSON: I.would like to ask Mr. Campbell a 
question along this line: I understand that Mr, Campbell 
during the past six months instituted certain methods which 
have resulted in greatiy reducing-the time between the 
collection of the samvie and reference of the case to the 
Solicitor's Office for yrosecution. I was wondering whether 
any of that reform hai to do with the collection of the 
evidence or whether tne delays were occasioned in the 
Washington office. 


MR. CAMPBELL: JI would rot assume for a moment that I 
have adopted any method that wouid bring about that type of 
good. One thing that has been an eye-sore to us in our own 
office and perhaps to the Bureau, and certainly I know to the 
Solicitor’s Office, has been the hoary condition of a number 
of cases that have been referred for prosecution under the 
Food and Drugs Act. One thing that I have sought to do, 
after there was a reorganization of the Bureau, was to 
adopt methods in the office itself which would permit an 
expeditious handling of the cases there, There are some 
cases that you can't handle promptly. There are some . 
cases that no matter how much you try to speed up, you can't 
do it» I had a case in the office yesterday that came up in 
In the first place, I don't think I am responsible 
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for the promptness in ale eh wee of the cases that the 
Solicitor's Office may have received soon after the sample 
had been collected, I believe that that credit which may 
belong to the district is due to the clerk in our office who 
has charge of those things. He makes it his business to 
jump on everybody who takes a case out and keeps it for any 
length of time. | We are now afraid to keep a case on our 
desks any longer than absolutely necessary. some cases are 
Simple and can be handled quickly, and a citation immediately 
issued to the party from whom the sample is collected, 
There are some cases that are not so simple. There are cases 
where you are not quite sure about the conclusions of the 
chemist, where you believe that before you proceed to the 
development of the prosecution criminally against a man, 
that you ought to be absolutely sure of your position; this 
Will involve frequently the collection of extra samples, 
In the course of the hearings, manufacturers often want the 
hearings continued. These hearings are taken at the 
convenience of the manufacturers, and while we have always 
sought to expedite the handling of that as much as possible, 
I don't think that we can go to the extent of being so 
exacting as not to give them the opportunity of making the 
full statement that they want to, and we have continued the 
hearings, Freguently there will be some type of evidence 
that hasn't been collected properly at the beginning, and it 
Will be necessary to take the entire matter up and make an 
investigation so as to complete the dase before it is 
referred to the Solicitor's Office. If you send it there 
incomplete, it is going to come back. So I don't think that 
there is any particular plan adopted at all, Mr. Henderson, 
except just the arrangement that we have made for handling’ in 
the office itself expeditiously, and insisting~on the same 


practice upon the part of the laboratories, all cases which 
are developed 


DR, HAYWOOD; Mr. Campbell has brought up a matter that 
is very important, and although it may not come under the 
discussion of this head, it is important enough to take up 
right at this time. One of the reasoris why the cases under 
the Insecticide Act--and I feel sure under the Food and Drugs 
Act--are delayed unduly at times, or at least one of the 
circumstances that tends toward the undue delay is 
manufacturers asking°for postponement of hearings. How 
far does the Solicitor feel that we are justified in 
postponing the man's hearings We will have the hearing set 
for hime He will ask for a postponement of three weeks; 
somebody is out of town or gone abroad. The three weeks 
ends, and he asks for a postponement of a couple more weeks. 
We have been pretty easy about that, let him answer pretty 
much when he pleased if it wasn't urmduly delayed. Yet 
between the time the case is set for citation and the time 
it is reported back to the Board, sometimes a couple of 
months elapse. If we held the manufacturer to an immediate 
answer, the citation could be returned in three weeks at the 
most. Many of them it takes over two months + How far, 
are we justified in your view, Mr. Solicitor, in allowing 
aman time to answer that way, even though it*unduly puts 
off the consideration of the case and the reference of it’ 
to the United States Attorney? 


MR. CAFFEY: I feel very strongly that opportunities 
for hearing should be afforded to a citizen before you make 
up your mind whether he has committed an offense.— i ‘think 
there are several distinct advantagess In the first place, 
you have more facts before you after you have heard his side. 
You have more opportunity to find out’ whether you have 
overlooked something or have made an error. In the second 
place, I think the benefits resulting from the act itself 
are very much greater when you give them a hearing. 
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It is only human nature. A man feels better, even though 
you decide against him, if you have given him a full chance ' 
to say what he wanted to say, Where delays occur for reasons 
such as that, I don't believe that we are going to suffer much 
with the courts where we let the courts know what the reasons 
are for the delay. It is only a matter of judgment in the 
particular cases whether the application is purely for delay 
or whether it is frivolous or whether there is some substantial 
Beacon for it, But my own feeling-about it‘is that, as a 
matter of administration, you can afford to be rather liberal- 
minded towards the applications, 


DR. HAYWOOD; That is the way I have always felt about 
it, but still it causes considerable delay in reporting cases. 


DR. PALMER: Ii would like to ask Mr, Campbell whether 
the inspectors can get access to the factories. 


MR. CAMPBELL: We have had difficulty but that has been 
rather remote in general. The inspectors when they first 
started out were informed that they had no authority whatever 
to enter an establishment except with the permission and with 
the consent of the manufacturer. We haven't experienced the 
difficulty with that that we did formerly. That is purely 
a personal proposition. I have preached to the inspectors 
in various territories that access to the factory would depend 
upon the efficiency with which they did their work and the 
manner in which they conducted themselves when they got access 
to such factories. When they went to a place, they always 
wanted to be in a position to go there again, Of course, 
there are exceptions to that rule; as for instance,, a man 
whom you know very well to be malicious in theenature and 
conduct of the business, and it is only necessary to go to 
his place once, But ordinarily that is not the case. 

We are having-very little difficulty’in getting- access to 
practically all the manufacturing-establisiments in the 
country, and that is done absolutely upon the personal 
equation of the inspector. 


DR. PALMER: How about cold storage plants? 


MR, CAMPBELL: We have had more difficulty there than 
anywhere else. We don't have as much difficulty as we once 
had. One of the biggest storage plants in Brooklyn, New 
York, declined to permit an inspector who went down there to 
make an inspection of the place for the purpose of Looking 
over a particular consignment of goods and collecting a 
Sample, The manager of that cold storage plant told Baek 
"No, I haven't got time to bother with you, HT ater 
sell your papers. I don't want to be annoyed with you a 
all. I'am not going-to let anybody see any goods that | 
have stored here, They are my customers! goods, and if I 
give you access to this plant, I would be building-for mypelt 
reasons for losing- patronage, and I am not going~to do Se 
This was an inspector who was a man of pretty good size, an 
he had some Irish blood in him, He had gone around under 
specific directions because we knew of a OP EO eg 
goods that had been prepared in New Jersey and BE Lope pee 
this place for storage, subject to withdrawal aa GES BEE 
as the consignees wanted to make sales. We told him enact 
the goods were adulterated and asked him to collect a sample, 
After he had been turned down that way, and tried to laa 
with the manager of the plant, he left them and sald, : 
don't think this will be the last of this matter at ally 
and I am quite sure you are making-a mistake, You vat HG 
contracting trouble for yourself." He went to sae eels 
Attorney's. office, and as he happened to know the pete t 
District Attorney personally very well, he ea ar ae PACE 
do anything that he could to expedite or “yedae: a panenes Ss 
inspector the carrying out’ of the instructions which he 
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received from the office. He returned subsequently to the 
storage plant - having been deputized meanwhile as a marshal-- 
and he had with him a subpoena duces tecum requiring this 
concern to come into the District Attorney's office and 
bring with them all the records that they had in their office, 
This action had been taken on the best information which the 
inspector could acquire that there had been an offense 
committed under the Food and Drugs Act. The president of 
the concern was called, and they had a hasty meeting of the 
Board of Directors, They said, “Here, this will take three 
days to get these records up there, It will put us out of 
business for two or three days." The inspector said, "I 
know that; but that is not my fault. I gave you an 
opportunity to let this inspectioh be made without any 
particular trouble to yourself because we are not anxious to 
hurt your business in any fashion, and it was with that 
object in view that I reasoned with you for a long time." 
Well, they finally concluded they would let him have the run 
of that plant, and we never had any more trouble with them 
at alls We don't have much trouble with the cold storage 
plants. 


DRs PALMER: That is working- under extremely favorable 
circumstances. Supposing you had to examine goods in the 
Central Market --- 


MR. CAMPBELL: We have done that several times. We 
first went down to the officials of the cold storage plant. 
We told them that we were food and drugs inspectors and that 
they had some consignments of eggs that we wanted to see. 

We didn't want to disturb them. They have always let us 
do it. There has been some little parley, but they have 
usually done it. 


MR. HENDERSON: I would like to ask Mr, Campbell 
whether he thinks it would bean advantage in the work of 


the inspection force if there were a regulation or a law 


compelling~owners of factories, cold storage plants and 
other such places to permit inspectors to visit them, or 
whether it is an advantage to have them do it‘with the 
consent of the people who own those places, 


MR. CAMPBELL: It would be to our advantage if we 
had that authority specifically. That would give us access 
to those establishments that for one reason or another 
don't want us to come in there, and the manufacturing firm 
that doesn't want an‘inspector to come into its plant 
usually has some good reason besides the annoyance of the 
inspector, But on the whole I am rather dubious about the 
advantage ultimately that would accrue from the passage of 
such an amendment to the laws I don't know whether I 
have discussed it with you before, but I certainly have 
with some of the men in the Solicitor's Office. We 
found such little trouble in getting into most of the 
plants that I didn't think it would be worth while to make 
an issue on that point. The other day we sent one of the 
men from a New York laboratory to make a study of the 
vinegar manufacturing conditions. There has been a great 
deal of adulteration of vinegar, and it is a matter that 
is hard to detect. We know very well that there are some 
Cases where sophistication is carried on so cleverly that 
we can't in the light of the knowledge that we have now 
detect the adulteration in the laboratories. We are. 
going into the thing-from the foundation up, and putting 


‘a man who is preeminently qualified for that work out in 


the field to study thoroughly the entire situation. He 
went to a manufacturing plant in Philadelphia the other 
days I didn't know about this at the time, but they 
turned him down flat. He was absolutely denied any 
entry at all to the place by a subordinate official in 
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charge. He went ahead and said nothing about it, and 
yesterday I received a letter from that manufacturing 
establishment stating that they were sorry that this happendd 
to take place, that he had been annoyed a great deal by 
students of the University of Pennsylvania coming-there to 
get samples of his vinegar stock simply for laboratory 
experimental work, and that he had told his assistant to stop 
that thing. He said that the assistant was carrying out 
instructions, and he was sorry that the occurrence had taken 
place, and wanted us to understand that his factory was open 
to any inspectors at any time, and he hoped that someone 
would come back to make that inspection at our own 
convenience. I am reciting that merely to show that on the 
part of most of the manufacturers, there is a disposition to 
afford to us unrestricted and absolutely free access and run 
of their place. It is not bad at all, I don't know 
whether the advantage which would be gained in having a legal 
right of entry would be sufficient to justify any possible 
feeling~that there might be created as a result of this 
compulsory authority on the part of those who now voluntarily 
permit entry, I don't know whether the disadvantage would 
overcome the advantage. As long as we are not hindered very 
materially in that work, I don't see much need of its 


MR. WILLIAMS: Does anyone else want to say anything~ 
about this subject? 


MR. MARLATT: I have been very much interested in the 
several aspects of this discussion, and particularly the 
matter of the preparation by the Solicitor's office of a 
statement or form showing the character of evidence which. 
should be secured, If we had such forms applying to our 
different subjects of regulation, it would enable our 
inspectors to present the cases properly. They would 
certainly be very useful. 


MR. WILLIAMS: If there is no one else who would like 
to say anythingyon #3, we will pass to #4, "Methods of 
reviewing the evidence in Washington and determining whether 
offenses warranting prosecution have been committed", 


MR. CAFFEY: Before you enter upon the discussion 
of that particular subject I would like to say something~to 
the meeting. This program was gotten out; as I explained 
the other day - the purpose I had in mind was to make a 
memorandum of the various points I wanted to bring out* 
before the meeting adjourned. The meeting has run along 
at considerable length and it is very interesting’ to me, 
but I do not want to see it run to such a length as it 
bores any of the participants here. We have spent two and 
a half days and are on subject #3 of the discussion. 

In the first three, we have covered a good many matters 
embodied in the other subdivisions. While we have this 
feeling-and probably are interested, I should not like to 
have discussion curtailed, It is helpful for one Bureau 
to give its views to another Bureau. I would like to see 
it continue until everybody feels he has all he wants. 

I was talking-to Mr. Williams this morning~as to whether 
it would be well to call on people. Cf course in the 
beginning everybody was. callad on to speak, in order to get 
a sort of general view from every participant* in the 
conference, If any one has any suggestions I wish they 
would offer them. So-far as I'am concerned I would be 
glad to see it go on for several days, if the participants 
wish it. 


MR. WILLIAMS? Has anyone any suggestions as to the 
future conduct of the conference. 
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MR. MARLATT: It seems to me, Mr. Chairman,that the 
collecting- of evidence which we discussed this morning is 
a matter of great importance to the non-legal part of the 
regulatory force of the Department and that most of these 
other questions are matters which pertain largely to the 
Solicitor's office. The methods of handling~cases and the 
presentation of cases pertain to the Solicitor's Office, 
and possibly we can go along-faster on the rest of the 
discussion. I don't want to put speed on, however, if 
the others feel they are getting full value. 





MR. CAFFFY: Well, I don't know that I catch the 
meaning of your suggestion. I agree that these are matters 
that the Solicitor's Office is most interested in. My 
conception of the Solicitor's Office is that we are your 
counsel}; you are our clients, and it takes team work to get 
the best results. We will always be glad to have 
suggestions from your office as to matters in our office, 
just as we feel free to make suggestions to you. 
don't want you to feel that we have the final word. We 
want you to feel it is cooperative or team work. 


MR. MARLATT: I really had the point of view that the 
collection of evidence is left to the Bureausand after the 
collection of evidence the case is made out and submitted 
to you and thereafter the conduct of that case is largely 
in your hands. 


MR. MARLATT: So that in our work our province would 
be largely the collection of evidence and determining~in our” 
own minds if that evidence warranted action. Of course 
all of these talks had bearing on that point. 


MR, WILLIAMS: This subject #4 is one in which each 
bureau is primarily interested long before the Solicitor 
even sees the case at all, and it appears to me to be a 
very important subject and one that an exchange of views 
between the representatives of the bureaus may result in 
some very beneficial suggestions. IT would like to hear 
from Mr. Shibley on this subject 74. 


TOPIC IV. 


Methods of reviewing the evidence in Washington and 


Nee ree ne 


determining whether offenses warranting prosecution 
have been committed. 


MR. SHIBLEY; Mr. Chairman, the reviewing of evidence 
in a case under the Insecticide Act occurs at several 
different stages as the case is developed. The work involves 
many details both from the standpoint of the inspection — 
evidence and scientific evidence. This initial review 1s 
a very important one both from the standpoint of the 
inspection work and the scientific worke An inspector 
collects a sample. The sample is sent by express and 
received at the storeroom of the Fxecutive Office of the 
Board. A careful inspection is made of the sample by the 
| sample custodian to see that seals are intact, that it is 
A not broken or leaking-in any way and a record made 
accordingly. Under separate cover the inspector transmits 
his inspection report, which is received at the Executive 
Office of the Board. Immediately on receipt the entire 
report is given a critical review to determine first, 
Whether the product comes within the purview of the act from 
standpoint of interstate shipment; or being manufactured, 
sold or offered for sale in the District of Columbia or the 
Territories; or offered for export to a foreign country, and 
second, whether report and accompanying records of sale and 
shipment are complete and correcte 




























0 Fs "0 
P ny 
Ag : ‘ ki = . ‘ener, 
a4 . eis roe : AD Ae. 
kus « OR: FP aes ft aS 
- 2a sw 4% E ee Min ie a a MA A 4s , 
Blea d,s Di Ba ae ae 
; a aie ean ae coy Sayer: 
atte PIER Sek Se 
; Sel om , we 4 af : 
s 3 a 


* 
oe Be 


oe 














‘7 
P 
+ 
. 
é 
5 
Fa, 
) 
nt 
: 4 » 
A F 
y - sm AM 
Fo eee eae tt 
> e 22 Bh PS Sees st 
=~ vis? SOE ek ee 
=a) . 
‘ : . : . 
* + se . . we os 
oH ‘ Bore: ae ge) Sek ace mR ac 
meine ew 8 = 7 : Fa: ht ae 
ee é ce aoe Gree Were eeginen  Migwedl w as cata! al 64) pare 
Seats hs wh & shy Rayna P - 
‘ Poy iets a a SLs , 
a0 a tee sae via Melanth sone ee 
r 
: 
’ 
io 
» 
n 
rd 
» 
_ - 
( 
ae 
* 
: : 
~ 
pe fers 
vt Toe 
dome ¢ So et a ‘ . . eA 
? P y ae omy ft tt Me 
_ 2 Ae te, Roe wets GPS Vey aan ie 
’ 
. 4 Sd LY 
* a) py il a oh ry re eer A ae * 
j Serer ae FE RE PT Py Jer a 


‘oa. 4 
heat 


orolry 
aa 


If any defects are found to exist the facts are 
presented to the Board, to enable it to recommend permanent 


abeyance if the facts warrant, thereby eliminating-useless 
scientific work, 


After Board action to assign the sample for analysis 
and test to the several branches of the work, the Executive 
Office makes a review of all previous cases based on the 
Same article or similar article made by the same 
manufacturer and a compilation of the facts relative to each 
case is made in a form entitled "Record of Previous Action." 
Hach case is identified by its domestic number, the date of 
Shipment and collection of each sample is given, and the 
present status of case shown, together with a concise 


Statement of any charges preferred and any pertinent 
remarks. 


A copy of this "Record of “Previous Action" is sent to 
each member of the Board having-to do with the analysis or 
test of the sample. Before any scientific work is 
undertaken the Board member or his assistants review the 
facts presented in the "Record of Previous Action" cases and 
on request to the Executive Offtde files of the cases 
themselves are furnished. An opportunity is thus afforded 
to eliminate the duplication of analytical and testing work 
on the sample in the event that the "Record" shows another 
case in course of development or facts are presented which 
Warrant dropping the case without further work. Any facts 
which appear to warrant dropping the case at this stage are 
duly presented to the Board for consideration and 
appropriate action. The "Record of Previous Action" 
accompanies a case through all stages of development and 
each time the case passes through the Executive Office, 

and also at any time upon request of a member of the Board) 
the "Record" is reviewed and brought up to date, thus 
enabling each individual member of the Board as well as the 
Board as a whole to decide in respect to the disposition 


to be made of the case in the light of past actions and 
facts. 





Mir. Campbell spoke of the case in New York City 
where the services of the United States Attorney~were used 
to induce the owner of a warehouse to permit. an inspector 
to enter the house in connection with his inspection work. 
There have been a number of cases under the Insecticide 
Act in which the dealers refused to cooperate with the ab 
inspector in the matter of furnishing-records to establish 
interstate delivery. The dealers have been perfectly 
Willing to sell the sample desired, but refused to give 
the inspector any evidence to establish interstate 
shipment. A recent case involved a very important sample 
and the inspector wired for instructions, and I advised 
him to drop the matter. It occurs to me that the United 
States Attorney at Grand Rapids may have been of service. 
This case is a somewhat different proposition from the one 
mentioned by Mr. Campbell. If Mr. Campbell has had a 
case similar to the Grand Rapids case, I would appreciate 
it if he will state what was done. 





MR. CAFFEY: Was ‘your trouble with the sample or 
the evidence of shipment? 


MR. SHIBLEY: The sample was all right. The 
dealer is willing to make the salee 
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MR. CAFFHY: Did you have morally convincing 
evidence’ that the goods had been received in interstate 
commerce? 
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MR. SHIBLEY: Yes. That dealer was not friendly. 
He said he would not give him any idea of the time of 
shipment or anything-about’it. If he had the inspector 
could have gone to the railroad company and gotten 
satisfactory records. The dealer would not talk to the 
inspector about the records, 


MR. CAFFEY: Now you had adequate redress without 
going to the United States Attorney. If you were convinced 
that that was an interstate shipment and that the dealer 
was withholding information of the violation, then we 
could have reported that case to the United States Attorney, 
explaining-to him the lack of evidence and why we had been 
unable to obtain it, and suggesting that he procure it by 
proceeding before the grand jury. 


MR. SHIBLEY The dealer might not have received the 
Sample in interstate commerce, He may have received it 
from a jobber. 


MR. CAFFEY: It might have turned out that it was 
not‘an interstate shipment; therefore, you could not*get an 


‘indictment. But you can get any kind of evidence; you have 


process of the court at your disposal to get any evidence 
that exists, Put thesewitnesses under oath before the 
grand jury and if they testify falsely they can be indicted 
for perjury» 


MR. SHIBLEY: Our inspectors do not like to 
threaten them. . They are instructed to be very decent: to- 
dealers. ) | 


MR, CAFFEY: Hé should not make any threat if he is 
going~to do that. He should take it up with you. . Then 
come over and talk to us and we will be glad to tell you 
how the evidence can be secured, 


4 MR. SHIBLEY: That is one of the, points straightened 
out in my mind. .The question under discussion is the 
procedure in the handling of cases? 


MR. WILLIAMS: , No. 4. 


; -. MR...SHIBLFY: © This is:a rather broad subject* - I 
have explained the initial reviews before the analyses and 
test is begun. The sample is duly analyzed and tested, 
and later the reports of the results of examination are 
transmitted to the Executive Office, The several reports 
are assembled’ and submitted to the Chairman of the Board. 
He reviews the. whole case carefully -in advance of 
presentation to the Board... The case is next considered 
at the. executive session of the Board, and decision reached 
as.to whether citation shall issue, or whether.case be 
taken up by correspondence. There are several other 
different routes a case may take. I would suggest that, 
Dr. Haywood take up the matter at this point. 


MR. WILLIAMS: Possibly Dr. Haywood can explain the 
ee netcanios. te | | 


"DR, HAYWOOD: In a very general statement I will say 
that after-each branch of the service has done its:work on 
the. sample and decided wherein it is adulterated or 
misbranded, they’ all independently outline their charges 
against the product, from their respective points of vieW. 

It then goes to the chairman, and it is his duty to go over 
the case; see.if he thinks, first of all, that the different 
ines have overlapped in their charges, and edit the. 
Charges if .any overlap. . Then, when the chairman thinks 


there are dny trivial charges, he makes a general write up 


ts 


7 
“Ch a 


oe se Bet ; 


wF 
we 


7 


3 uk - 
$27 


am 


ae Fs 


Sry 


vet! Bae Sata gs 
ete Wes “Bie 


Rhee ysiae ih 


eee ; 





-: 
mA 





. 


at} 
\ 


+. 
a? 
«ie 


ge 


* wae 


enews 









seerre % 
wa. 


Bek 





A ae ob ee eee 
Ue, “oe Gee’. 2g > 

— Ss ron toe fc’: 4 ye at Sa Sr et tos KD 
wuf2 O5e a ay ae Se etree ABR: 
< “¥ P 





Moet FOr reegp Gc nl 
Soe i Ros 0 Sour Sher ayes 
ye PO OO PbO ‘ate i 


* + oe PO 








oie 2 0M a3 gi) “eto 283 (QED 
ee" erat ale ae neon 48d. CHE! 
rot 
a 





GRE SG te OF rg 

E 4 POs. et ae fevts 4 ae 
cE pe EP ey a, ae 
Meee Oe OEP fo te tes 


2 


sad. 
sie 
Se 
aa 
a3 
Ww 
AWA 
3 
=i 


Sty) peat a ps 
2 Sa ae Git , ¥ 
Gc) 1 me a Ae 
2 Rh Bio eie 2 “i | 4) é 


= 
RE} 
c) 
s 
o2 
») 
Xx 
ia 
5 is 
= 


ut! 2 
<1 cE . fs feye rr) PS ¢ c 
We CYTES ini 


OL 
a 
x 
% 
£3 
eh 
Tr 








me et a tye £ : 
Si: et -Q ‘ks = igne 

a ae ba ce sig” * Cc ee 
BEG? zits ra DNS og 35 
Qirt Sis aes a 
2 Se Ba 4, Ss 
ao / Py pr mt ~ : 
ag my o i Paes 
i .-¢.-:* ; 

Ry.) * 2 

ae 4 
7 ” . 
ite r ro ‘ j 






0 <<) «<UL 


a T- ea 
7 











a Oh 


of the case recommending that. these charges be dropped, Now 
that case, in its complete form, is presented to the Board 
and if the chairman is wrong in considering charges as trivial 
that some member considers are not trivial - there may be a 
change, but usually it goes through as drafted by the 
Chairman. I will only follow out the prosecuted case because 
that’ is the one in which you will be interested, The case 

is then set for citation, There is the place where we have 
delay. The manufacturer will ask for a postponement and 

ask for it a second and perhaps a third time, and it has 

been our practice in almost every case to give him postponements 
if he asks them. It comes back to us after citation and the 
goes to the member of the Board who initiated the case, who 
makes a recommendation on the case as to whether it should 

be prosecuted or not, and pernaps makes a recommendation that 
certain charges should be dropped because the manufacturer 

has given adequate and sufficient explanation of why he made 
these statements that may be false and misleading’ 

Therefore, we try to sift down to tnose charges that are of 

a flagrant character. The case then goes to each and every 
member of the Board for his recommendation. It may be that 
everybody will merely say, "concur" with the original 
recommendations. It may be that the Entomology or Plant 
Pathology or Animal Industry or Chemistry representative will 
consider that the board member making the first recommendation 
has dropped some charges that he considers important. f so, 
he puts a memorandum on the case. Then that case is 
considered by the Board* in Board meeting. When everybody 

has agreed there is no discussion. If there is a disagreement, 
we carefully thrash it out and decide by full vote of the 
Board, majority rule. The case is then ready for 

prosecution and is referred to the Solicitor's office | 

through Mr. Shibley, who has told you all ‘down to that. We 
may at that time, and usually do, if we think that expert 


“Witnesses will be needed, make a recommendation to that effect, 


and along which lines we think they will be needed, or it may 
be we will find expert witnesses are not needed, then we do 
not make any recommendation, and from that point the case is 
handled in the Solicitor's office, It is our duty to send 
Witnesses to the trial - to take care that all experts are 
there to prove our charges, and if the manufacturer then 
Writes further relative to the case, or the United States 
Attorney writes further that the case should be dismissed, we 
prepare a memorandum to the Solicitor telling him why the 
Gase should be prosecuted, and he takes it up with the ‘ 
United States Attorney telling him wherein the law has been 
flagrantly violated and he is sure it should be prosecuted. 

I would say that, as the great general rule, it is very seldom 
that we take the position that the case should be withdrawn, 
but there are unusual instances in which we do make that 
recommendation. It is only where we feel the reason is 
adequate and I am glad to say the Solicitor's Office usually 
agrees with us when we do take this position. 


MR. WILLIAMS: Doctor, do you use the Solicitor's Office 
freely and informally if you have got any doubt among the 
members of your Board as to whether certain facts come 
within the law? 


DR. HAYWOOD: We use them very freely and very 
informally, and it is very common for us to ask Mr. Gates © 
to step over for fifteen minutes or half an hour-and talk it 
over with us. There are certain cases where we have asked 
the Solicitor to appear before our Board to have an inf ormal 
discussion of the case and teZl us if ve are going too far 
or not going far enough in certain matters, We are 
using the Solicitor's Office very informally. 


MR. -CAFFEY: Very agreeable to US. 


Po: ‘ee 
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DR. PALMER: The review of the evidence in our work is 
4 rather a simple matter, but has this side issue, as I 
4 





i have 
stated before, that every one of our cases practically 


presupposes a previous State law violation. We first 
review to see how that case can best be handled to 
accomplish the objects which we have in view,. namely, to 
prevent future violations, not necessarily to get the fine.: 
Very frequently in a large proportion of dur cases, the 
1 evidence comes in in extremely incomplete form, possibly in 
the ‘form of a complaint... If it is a clear case of an 
interstate shipment, the violation can be proceeded on to 
complete the case by notifying the correspondent or the 
inspector to get the necessary evidence of interstate 
Shipment, way-biils, statement as to the contents of the 
package, and all links in the evidence necessary to establish 
a complete case, On the other hand, there are other cases 
which come in in the form of a compladmt we will say from a 
mtate officerthat certain birds are being sold in his State 
which have been imported from abroad and that we are 
supposed to know are sold in violation of the State law, 
We do know its And in every case wnen the application for 
the permit’ is made, we usually require the importer to first 
obtain a permit from the State officer that thaase birds can 
be had in possession or sold according-to the State law 
before we grant the importation. Occasionally the State 
officers pass the formal importation and allow the birds to 
come in, with the result that there are future complaints. 
We have no direct authority to prevent the importation of 
birds unless it is clearly injurious. The most expeditious 
method of proceeding in those cases is to allow the birds 
to come in and place the evidence in the possession of State 
authorities that these birds are now in possession in 
violation of the State law, whereupon they are usually 
promptly seized and the case expeditiously closed under the 
State law within a few weeks. Our aim is to discriminate 
so far as possible between the trivial cases, the cages in 
Which there is very little chance of succeeding and the 
defendants ever brought to trial, and those which are really 
important prosecutions. My own idea has been never to 
report a case which was clearly trivial unless it was a 
matter for a test case or some other object to be gained, 
and not simply report it to make one more case, and not to 
report a case which we were pretty sure we would fali down 
on if we went into court.: But in some instances cases have 
been reported which I think should not have been reported, 
and the result is we have not been successful, or the 
results have not been what we should have gotten. One 
other object we have is to obtain a skeleton of the evidence 
sufficient to secure conviction, but not necessarily to 
obtain all the collateral evidence that might be hb seni 
because it is expensive, our field force 1s somewhat smal , 
and delays ensued. I think in some cases the Solicitor's 
Office has been rather spoiled in that respect because in 
certain instances we have been able to furnish Vices? 
i showing an interstate shipment, the statement of an oP naa 
' who made the examination of the package, the tag on e€ 1 ae 
| the copy of the way-bill of the railroad or ahprend ster donee 
; showing exact date, place and so on, details pte ame RE x 
ee eee ee cTtere fzon_ tne. consignee to th 
i e's office e letters from > ti 
ice Folnting to this particular consignment, ae 
from the books of the consignee see OC cena 
| aera ect GE fortunate circumstances 
, : ¢ : ‘ 
that we could obtain such a chaine ene Jae hepamatnbes 
necessary nine times out of Lec : SPAS el aa ef eee 
There may be no correspondence because aaa hat chan See 
has been worked out’ by which correspondence cou 
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There may be no record of the receipt, because the record of 
receipt has been destroyed. It may be impossible to obtain 


a statement of the particular man who delivered the goods to 
the transportation company because he is no longer in service.. 


The United States Attorney usually in trying that case in 
court will establish such facts as are necessary and will go 
on with it: I felt sometimes that the Solicitor's Office 
expects a little too much of us in asking if we could obtain 
this, that and the other aid, which we would be glad to 
obtain but which the importance of the case doesn't warrant 
us in spending time and expense in securing, merely to be 
perfectly sure that in a hard contested case in court we 
could furnish every link in the evidences In many of our 
cases we know beforehand that it is only necessary to bring 
the defendant in court and he is ready and anxious to plead 
guilty. In those cases only a skeleton of the facts is 
what the United States Attorney requires. Just what I wish 
to say is that we review the case not simply as a simple 
case with the possibility of securing conviction, but how 
that case can best be handled with the ulterior object of 
accomplishing the purpose of the law, We have had cases 
where the evidence showed we were unable to complete the 


evidence of an interstate shivment by express for the reason 
Pp p 


that just about the time the package was to be placed in 

the express car an officer happened along and the shipper 
threw it into the mail car, and of course the mail clerk 
would not allow a local officer to enter the mail car, and it 
was brought to its destination, and there was no direct 
Violation. such cases have been taken up with the Post 
Office Department and seen to that such a thing would not 
happen again.. There are cases in which rural route re 
Carriers insisted in evading the law, cases in which dining 
Car employees evaded the law. Right there, 1 wish to Say 
that usually in the case of evidence indicating a violation 
of interstate shipments in the dining car service, we have 
not gone into court. It is very much better to furnish the 
evidence direct to the head officers of the Pullman Company, 
the superintendent in charge of that district, and the 
practice stops once and for ail. it would drag on for 
months in a case and get a small fine against a particular 
conductor, 


MR. WILLIAMS: Mr. Campbell, we would like to hear from 
you about this subject if you can give us any information as 
to how your Bureau handles that fourth topic. 


MR. CAMPBELL: Mr. Williams, I don't want’ to take up 
all the time to talk about tnis. I don't know but what Drs 
Alsberg in his talk here yesterday handled that, As a matver 
of fact, the eastern district has very little to etl ee. 
that phase of the work that reuyuires communication with the 
Solicitor's Office. That is done by the Bureau proper. 

In the consideration of those cases, to determine whether 

or not we have a case that presents a substantial bg sre 
of law, it is necessary first to consider the pat ban pneie he 
laboratory. There is no need of going into cases wher one 
the evidence of adulteration is one that the chemist hims 

is the witness to support. Incidentally, after the ee 
examination of the sample at the laboratory, the LEnOLE ry 
Chief himself is required in every single instance @.ver 
indivating his conclusions to make a recommendation. — 3a 
That recommendation comes to our office. If we pone Sass 
the recommendation that he has made, instructions ease Em 
issued immediately for the issuance of a citations bongo 
don't concur in the conclusions of the laboratory, ae 

it up with them by correspondence. In those “careghis> has had 
the district chief knows from the experience is i sue and 
that the case is one that will involve some Petey ee 
he is not willing to take the responsibility or 
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the Bureau and the Department to an expression that this is 
a violation of the law, in such instances he transmits to 
the Bureau such recommendation and asks for instructions, 


wR. CAFFEY: You don't consider that by issuing the 
citation, you committed the Bureau to regard this as a 
violation? 


MR, CAMPBELL: No, as a matter of fact there are a 
great many cases where the issuance of a citation would be 
accepted by the manufacturer as an expression of that kind, 
and where the nature of the question is such that the 
Bureau itself would prefer not to have at that particular 
time a citation issued. That is a question more of 
administrative policy than anything else, and where there 
is that element of doubt vresent, it is the duty of the 
district chief then to transmit the case to the Bureau 
and ask for instructions. Those cases, however, are the 
exception rather than the usual. After the aonelusions 
of the laboratory chief and his recommendation are made, 
we take the matter up by correspondence for discussion 
With the laboratory chief. We want to have always a 
unanimous action in those cases. There are a great many 
instances where the conclusion of the laboratory chief is 
apparently correct, but because of information that we may 
be in @ position to acquire that he did not have at the 
tims, we think that citation should not issue, and then 
we make a statement of all of those facts and ask him if 
he is still of the opinion that citation shculd issue. 
Furthermore, we ask the laboratories to prepare and submit 
to us the kind of charge that they think would cover that 
CASE. If that charge is correct, the only thing to do 
then is to indicate the acceptance of it and issue the 
Citation on that basis. if it. da mon, correct, the 
laboratory is sent a copy of the amended citation. After 
the citation has been issued, the hearing, if personal 
appearance is made, is taken down and a transcript of that 
is submitted, A great many times statements will be made 
at the hearing that throw an entirely different light on 
the case than we had on it before that nearing was held, 


MR. CAFFEY: What proportion of the hearings are’ 
attended by the persons cited or their representatives? 


MR. CAMPBELD: Well, considerably-the majority of 
them; more than the majority of them. Sometimes they 
wili answer in writing and sometimes personally. 


MR. CAFFFY: Do any considerable percentage ignore 
the citation? 


MR. CAMPBELL: No, not very many of them do that. 
‘As a matter of fact, those citations are sent out* by 
registered mail and we get the return receipt card and we 
have that to show that they have been afforded an _ 
opportunity to appear. If they don't care to avail 
themselves of that opportunity, that is their own fault. 
But usually, if we don't get any answer from them, we 
write them again and say that the date indicated for 
this hearing was such and such a time; no appearance Was 
made by letter or otherwise. And incidentally the copy 
of this citation has a statement on the back of it stating 
that it is not necessary to make an appearance in persone 
We let them know that it is not a court procedure at that 
‘stage; it is merely an indication to Nae of an ree ae 
to make any statement that they desire to make, — ie 
don't get an answer from them, we usually take it up bid 
correspondence and insist that they shoulda emer eee apna 
of their opportunity. We would rather have their statem 
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than not. After the heating has been taken and a transcript 
Submitted, the laboratory makes a recommendation Byleceattes 
sin phases of the case that have been presented thens If 
the manufacturer states--that he himself recognizes. before 
EE he ns an pee a ae ‘hat his label was not correct and 
Pt olati € er of fact might be technically committing 
on of the law--they are not disposed to admit much 
Resa that--but he has changed his label or altered his 
ct as a ipeine i inspection to verify that statement. 
MS Sasen ae as Mad: that E086 to make a delay in 
She pe tht es our biggest delays is the handling of 
Matsa to | en e date upon which the laboratory was 
r Oo issue a citation and the receipt of the report 
rom that laboratory after the hearing has been held, The 
laboratory after transmitting that hearing with their 
recommendation is relieved of that case so far as any 
further consideration is concerned, and it is taken up then 
at the office. We have attempted in the course of all 
of the work to procure complete reports of the business, 
of the manufacturing-trade, factory inspection, and in 
that connection we don't file only the information that 
we acquire in the course of the visit of some particular 
inspector, but we file with that everything that would be 
of interest to us in the consideration of the practices 
of that manufacturer or any case that may be developed 
against him subsequently. We try to have a factory 
inspection report filed that as a matter of fact is an 
encyclopedia of the manufacturing industry of the section. 
A copy of that report is always in the laboratory that has 
jurisdiction over that particular territory. If we have 
the report on that concern, the laboratory receives 
instructions to issue a citation. It is then the 
inspector's duty, if it is possible for him to do it, to go 
out and make a factory inspection report. Then we consider 
that case in the light of the past experience that we have 
had with that firm also. It may be possible that there is 
an unquestioned violation of the law. It may be possible 
that the evidence to support it is conelusive and 
satisfactory. But on the other hand, it may be possible 
that this is one of the most equitable firms that we know 
of, a firm whose business has been without question in the 
past, a firm samples of whose output we have examined and 
found no objection to at all. We consider all of the 
cases against those firms that we have had pending or 
disposed of, and then make our recommendation in the light 
of that. Those recommendations we don't attempt to put 
in the form of a long discussions We try to have them 
just as brief as possible, because in the first place there 
is a large number of cases to be handled, and I would rather 
get in just two, three or four sentences the real reason for 
taking the action that we do take and have the case itself 
sufficiently complete that any one who reviews that case 
can draw his own conclusions from ite The consideration 
of the case in the Bureau is a matter, of course, that I 
am not prepared to discuss. It is reviewed, however, by 
the expert in the Bureau on that particular product, and 
if his report #s in accord with our own for prosecution, — 
3 it then goes to the chief or the designated assistant chief 
‘ in the Bureau for consideration and preparation for 
transmission to yous If our report is for an abatement 
cf the case and no prosecution, it is referred to the 
expert, and if he agrees with that, the case 1s 
automatically disposed of. If there is a difference of 
cpinion, however, the expert in the Bureau will then 
communicate with the district chief and discuss the matter 
in such communication indicating his reasons for believing 
that a certain procedure should be inaugurated in respect 
to that case, and they try to get together and have a 
unanimous opinion before it is referred to the Bureau for 
consideration. If they don't do it, however, if the 
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district chief believes that his recommencations should 


stand and the expert of the Bureau believes that his should 
stand, it is referred to the Bureau with a statement of k 
those differences, and the chief and the assistant chief of 
the Bureau after consideration should then determine 
whether or not it should be further referred, I believe 
that is briefly the procedure, 


MR, CAFFEY: Mr, Campbell, in about what percentage 


of the cases in which samples are collected do you issue 
citation? 


MR, CAMPBELL: It is difficult to make an accurate 
Statement of that, Col. Caffey. You are speaking only of 
those samples collected for the purvose of inaugurating 
prosecution, the official samples. There is nothing like 
one-half of the cases in which samples are collected that 
citations are issued and there was a bigger percentage 
some time ago, Violations were more prevalent and all 
violations more obvious ,and more easily maintained. 

There is not one-half of the cases in which we get official 
samples that citations are issued, — 


MR. CAFFEY: Where citations ‘have issued in which 
prosecutions are maintained? 


MR. CAMPBELL: I can only speak of the Eastern 
District. Fifty per cent approximately of the cases where 
we have collected samples and issued citations, we recommend 
prosecution on. In a number of these cases citation is 
issued not with the idea that the case is to be prosecuted. 
There are a great many firms that are perfectly willing to 
cease the practice if their attention is brought to the 
fact that they are violating the law. It becomes a 
question of policy whether it should be taken up by 
correspondence on the part of the Bureau or in official 
capacity; usually the gravity of the offense decides that 
matters. You may decide that it is not to be referred to 
the Department of Justice for the reason that the hearing 
emphasizes the things that the manufacturer may have 
omitted and gives him an opportunity to explain what has 
happened and give assurances that it will not happen agains 
Inaa great many instances citations are issued with that 
sort of object in view and that reduces the number of 
cases recommended for prosecution. 


MR, CAFFEY: At the hearing he makes an explanations 
MR. CAMPBELL: Yes» 


MR. CAFFEY: I got the impression some time ago that 
for en extended period your prosecutions covered about’ ten 
per cent of the cases in which samples were collected,-that 
were recommended for prosecutions 


MR, CAMPBELL: You see from the statement I made 
there is about 25%, and that is only approximately because 
from my own work I have not gone into figures at all and 
only speak approximately from the standpoint of the District 
alone. If fifty per cent of the samples are placed in 
permanent abeyance without more ado and 50% of the rest are 
recommended for prosecution, that would be 25% in which we 
formally make recommendation for prosecution. The Bureau 
tables a great many cases on which we recommend prosecution 
and I imagine itwould be about ~12% of the samples originally 
collected on whith prosecution is finally brought. 













| - © 
; eh “eA P ITC et) 
f “a pyro by ww 
2 
’ 
i . 
é 
j 
. ; 
i | 
| 


, 5 
- ‘ ‘ 
A 4 
pe 
wr, 
win? ¢ 
- f 
“ ¥ P é ; 
: 2 . ; i . . ve . + 
a re «S ee ae + Sees i 


; “ Ph $ RUS OA 





i 
oe eee ay Ay 
SPS oF ot ced Tia alee 





t Ry f See, ¥ 4 { ef at F ban, x " BRM: i. “hat 
* ‘ ae ns my i wah She os pal’ Sides eee ed le {.- 












; ‘ car be ae aR SR bee ha ait 4 
° ie ie ae ee Pa eee Se ieee “ae et ? 
2 . ' ON Gl Ae a ee foe oe ae } Pid WL a ¥ ons ia 4 nd hRe 
ae - * t+ he ee! ut % ae . sos ” wee 
jl uF 7 3 ore hes 3, ‘: “re rae ’ eC ' } +22 vain 
+ Mi ies rey: 4 ak Bay ; 





cdeeaiiae 


fe eon 
Ps edidinetoed ite omg: pede 











, ' a Ps 
Pay ene HIE ; 
’ ih bites, teat a 





_¥ a Ha ‘ : Ptr 
J um : pares s ooh 
et ae ea TR ek ti a a nS feos oa pad BA ie She tiie. wy is 
. + te . s + . Ae tees Age % + Al <8 sade * ‘ is 
OTT at . a (00) cates i x ae Pol at 2 
PTO ES Oe Se Oy ee i 









1 Pe My 7 ry 


ie oe ad 


- 69 . 







































; MR. CAFFEY; What I was getting at was the question 
of time that elapses between the collection of the sample 
and transmission of the:case to the Department of Justice. 
You have spent varying amounts of time on those cases in 
Which there were Citations and no prosecutions, and another 
amount of time on each case in which there was a sample 
collected and on which there was not even citation. That 
has got to be taken into account in explanation of the 
length of time between the Commission of the offense and 
forwarding to the Department of Justice. 


MRe CAMPBELL: I do not think there is any question 
in the world but that the handling of the cases under the 
Food and Drugs Act can be expedited considerably and I think 


Dr. Alsberg and Mr. Jones are considering-that very facts 


You have no idea of the amount of delay incurred if you 
take these cases up with 


UAE that thoroughness I have just 
indicated in the Statement, that it would be advisable to 
make an investigation of the manufacturer's establishment 
to see if he was using new labels on the product considered 
for issuance of citation. The inspector may be in a remote 
section of the territory or may be at the trial of a case, 
Frequently he may be away for two or three weeks from the 
headquarters. All these things which tend to prolong the 
life of cases, we hope to kill and transmit them to you 
promptly in furtherance of good business methods; but I 
believe that the importance of acquiring that kind of 
information justifies the age of the cases, When the case 
is transmitted to the office, to review that firm's record 
requires a large amount of clerical works It finally 
resolves itself into the question of having a sufficient 
number of clerks to do a certain amount of work. If we 
have that I cannot think of any very serious reason for 
allowing these cases to be antiquated before they come to 
yOus I believe that, in the interests of good business 
methods, the entire bureau will exert every effort to get 
cases to you as soon after collection of sample as possible, 


MR. CAFFEY: We had one in which the shipment occurred 
the i6th of December, 1915, and the defendant pleaded guilty 
On the 16th of January, 1916. 


MR. HENDERSON:: Do you include in each case a reference 
to the inspector's letter in making recommendation? 


MR, CAMPBELL: No, Not in every case, There is a great 
deal of work done in these cases not apparent on the face. 

if we have a case which is manifestly a violation of the law, 
the only thing we have to take into court is the testimony 

of the analyst and that is apparent on the record itself, 

and our knowledge of the practices of the firm shows that 

it has always been a firm that has been violating the law 
With more or less regularity. 


DR. PALMER: I think there is one point and that is 
reviewing officers who are not familiar with the actual 
details of the case are sometimes misled by the statements 
and the papers. I can illustrate by giving an examples | 
Last year, we were concerned with the shipment of game from. 
Southeastern Missouri. We had a very active inspector on 
the ground who conceived the idea that most of the z 
shipments of water fowl were going out as turtles. e 
spent some weeks getting the records of turtle shipments» 
He reported the matter to the Department and reported them 
all as cases. As a matter of fact they were merely 
suspicious. To withdraw that inspector from his station 
to trace them would have aroused the suspicions of the 
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shipper, The consignments were traced to Philadelphia and it 
was some months before we had a man available for work in 
Philadelphia, and as soon as he could get to it, the 
inspector in Philadelphia traced all of the shipments and 
found in every instance the shipments of turtles went to men 
not handling game birds or poultry and we had no reason to 
believe they would receive game. It was all negative 
evidences There are numerous instances such as this 
Missouri shipment of game and the question arises, where 

are all these casese There is a vast amount of work done 
in running down clues which result-in nothing and which 

the reviewing officer may think are important by reading 

the papers, but he has not the full facts and the 

conditions are not fully understood. For that reason, 
there 1S a great amount of negative work connected with 
making up a case for prosecution. 


d 


MR. WILLIAMS: Anyone else have anything to say? 
MR. CAFFEY: I want to hear from someone in the B, A. I. 
MR, WILLIAMS: Dr. Smith? 


DR, SMITH: The reviewing of evidence in the meat 
inspection cases is a very simple affair, We examine the 
facts presented by our inspectors in their reports, which 
are the only evidence that we get, except signed statements 
from outside persons who are acquainted with the violations 
We usually depend on our inspectors exclusively, and if the 
product is diseased the case is always referred to the 
Solicitor; but if it is an uninspected article, we usually 
pass judgment on it ourselves; and if the quantity invoived 
is small and it is the first time the shipper has violated 
the law, we take the matter up with him by letter; and the 
second time we find him doing business of this kind we 
submit the whole matter to the Solicitor's Office, In 
a nutshell this is the sum and substance of the work. 


? 


MR. WILLIAMS; Anyone else anything to say. 


MR. RAUB: In answering question 4, the method of 
reviewing evidence pertaining to the 28 hour cases, I would 
like to go back some years ago when I was in the field, and 
at the suggestion of the United States Attorney in Western 
New York, I took the matter up with the Solicitor's Office 
when I was in Washington and went over the matter thoroughly, 
and I found out: just what they wanted, and gave him that 
kind of evidence. I prepared between 1,800 and 2,000 cases 
in that District in the way indicated by the Solicitor's . 
Office, and none of the cases were returned, The information 
was just what he wanted. In instructing the inspectors | 
at the different stations, I tried to give them the benefit 
of what I had received from the Solicitor's Office. Our 
cases coming in now, I believe, are much simpler than those 
under the Insecticide or the Food and Drugs Act. They do 
not carry all that weight of evidence, and also, to a great 
extent, there is a similarity in all our cases» In going 
over the cases here which come in from the inspectors in the 
field, I look them through carefully to see that all 
questions are answered on our form, to see if they have — 
established the interstate shipment, or to see which railroad 
is involved, which one or ones are to be prosecuted, and that 
the time limit was in fact exceeded; to see if the proper 
exhibits are there, confirming the loading time and origin 
of the car and route involved. If these questions are not 
answered before the case is sent over to the Solicitor Ss 
Office, I send out letters to the inspectors in charge at 
the various stations involved and get replies covering such 
questions, At the same time I iron out any conflict of 
statements which may appear, and they quite often appear 
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en one man's letter and another man's letter and 
en the shipper and whoever is concerned, That is 
1 gone over again and a memorandum prepared simply 
sing the facts briefly, showing why the violation is 
orted, what raidroad, the time of confinement, and 
ly a short statement’as to why it is recommended for 
orosecution, I believe the 28 hour violations involve 
great deal less detail and are usually prepared by the 
in the field easier than under the Insecticide or 
do and Drugs Act. 


/ 


MR, WILLIAMS: Anyone else” 


| DR. SMITH: Our printed forms of reports require that 
| these transportation records should be attached to then, 
ws saving a letter or correspondence, | | 
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MR. WII MS: } ea : 

alates eee flith question is a very important one. 
Biinink the _ aeeeg reg BnG after institution of prosecutions. 
MilGrcady being done ai hat should rather take this course: What 
sf granting hearings b - BPS. DESELROUSEDY OS Can exe ee in the matter 
MM what the estado er ore and after institution of prosecutions, 
MEE to the pro eter. the various representatives of the bureaus 
Me to all the vf ees tine value of tnese hearings. This ap- 
MM hear: e regulatory laws. It isn't intended to be confined 
a ings that are required by law under the Food and D 

Act and the Insecticide Act. . ; sg 


MR. CAFFEY: For instance the Forest Service has hearings. 
Mm. WILLIAMS: I would like to hear from Mr. Squire. 


| MR. SQUIRE: vn 
of the Bites tne is our general practice, as 1 Suppose it is 

BP lesa - i ae ie of the Department, before beginning any sort 
aks proceedings against an offender, to give him an opportuni- 
my to set up his side of t. + : > 

Me eioid fo fea aa ne case. Whenever possible, a member of 
ee Bis ae 18 sent to interview the party so that possibili- 
Banc eee en ene may be eliminated as far as this can be 
Sto. : ele 75 per cent of our cases are settled through these 
a. hearings. We get together anc talk the thing over. A 

g1 many of our timber and grazing trespasses we find little dif- 
Wiculty in adjusting in this way. 


; ae MARLATT: i take it for granted that in any case you would 
er waked spring a trial on the man without warning him, witnout giv- 
‘ing him a chance to explain? 


F MR. SQUIRE: No. 


| WR. MARLATT: I understand that in soie of the bureaus hear- 
‘ings are required. by law. The hearing must be nad before you can 
legally proceed to a criminal prosecution. In our work, we are not 
required to conduct hearings as a condition of prosecution, but we 
don't spring a trial on a man without warning nim and giving hii a 
chance to wake such explanation as he sees fit. Thre takes care 
Of most of the smaller delinquencies. 


_ MR. SQUIRE: -Not all of our cases are civil cases. The viola- 
tion of the Secretary's regulations is punishable by fine or im- 
‘prisonment and in some instances where it appears that a party is 
especially willful in violating the regulations he is prosecuted 


eriminally. 


MR. CAFFEY: Mr. Raub, under the 28-hour law, you don't have 
any occasion to have hearings ordinarily unless you are taking it 
up comprehensively with some particular carrier, is that true? 


“a 


4 MR. RAUB: That is the only kind of hearings we have under the 
28-hour law. 
. MR. CAFFEY: Not as to specific cases. Where you are trying 
‘to get them completely to change their practices-- 


ake improvements along 


“WR. RAUB: Unless we try to get them to m 
have in the 26-hour 


their line, that is the only kind of hearings we 
law. 


MR. CAFFEY: The same wovld be true in meat inspection? 


DR. SMITH: Yes. 


i) 


mee MR. CAFFEY: Or. IaAlmer, you ha 10 
any hearings under the statutes you administer? 
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ve no occasion ordinarily for 
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_DR. PALMER: We have several classes of more or less informal 
hearings. Of course, our law doesn't provide any hearings. But I 
have in mind a case that came up in Baltimore a couple of years ago 
in which there was a general meeting among the commission merchants 
interested in the traffic in game in which the whole question of 
Le game Shipments to Baltimore markets was presented to the com- 

| ssion men interested in it and resulted in their taking concerted 
action, notifying their constituents, at the same time offering to 
cooperate with the Devartment and furnish all the evidence. Then 
we have the Still more informal hearings after the prosecution is 
Started in which some representative of the defendant calls on the 
bureau to see what can be done about the case, and if the thing 
isn't entirely out of our hands, we can sometimes advise him in 
chose matters, 


MR. MARLATT: The necessity for these informal conferences-- 
we call them conferences rather than hearings--is very patent in 
the interest of good administration and in the interest of fairness. 
We frequently find prior to the issuance of a regulation, for ex- 
ample, or prior to undertaking prosecution, that it is advisable 

to have a conference of the interests involved because we may not 
know all the conditions, and we frequently get an idea of the busi- 
ness needs which puts an entirely different point of view on our 
proposed regulation or prosecution. That sort of conference is 
necessarily an administrative matter in the conduct of any regula- 
tory law. But these conferences are not part of the requirements 
of the Act. 


WR. CAFFEY: It has been litigated out as to whether, as a 
matter of fact, you could lawfully institute a prosecution under 
‘the Food and Drugs Act--the same would be true under the Insecticide 
Act--without hearing, and the Circuit Court of Appeals in one case 
decided that there must be the hearing. The Supreme Court, as I 
‘recall, finally decided the matter in the Morgan case, holding that 
‘the allegation in the indictment that a hearing had been held was 
mot essential; that it was a so-called directory provision in the 
‘statute, rather than a mandatory one. 


TR, HENDERSON: I don't think that the meeting quite catches 
the point, in regard to these hearings, that perplexes our office. 
‘he hearings we are referring to here are not those which are held 
as a matter of course for the preparation or the case, but those 
syhich come up frequently after the case has either been completed 
Nand recdy for reference to us, or after it has been referred to the 
“Solicitor's Office and before it reaches the Department of Justice, 
‘or after it has reached the Department of Justice. There are two 
‘eases that I have in mind. In the Forest Service out in Missouri 
‘at one time, we had a case reported against a claim that was pend- 

ing in the Land Office for proceedings. The man came in there and 
‘sav the District Forester and explained that he had consumption ; 
that because of his disease he was not able to comply with every 
requirement of the Homestead Law literally; that he did the best. 
he could, how he did it and what he was doing. de expected to die 
within a few months. The District Forester investigated the facts 
‘and wrote to the Land Office that while there was not a complete 
compliance with the law, we thought the man was doing the best he 
"could, and that if they were satisfied with the proof, we wouldn't 
contest the case. There was a case in the Forest Service wnere we 
held an informal hearing or conference after tne case had been re- 
‘ferred to the proper court--which there is the Lana office--for 
prosecution. Under the Food and Drugs Act, we frequently have 
‘cases where seizures are made where the claimant will come in and 
ask for an opportunity to show why we shouldn't have made ee ae 
“Seizure, or wny we should dismiss the case. Anyway he wants to te 
Mus what he thinks about the case. The question then comes up 
whether the hearing should be held in the Solicitor's saben si 
the bureau ‘vhich reported the case or both; whetner we should gran 


the hearing and how we should hold it. 














4 iR. CAPFEY: The two problems I have oa in vi ie iti 
len . se Mir. 1 gon says, e wattver Ae or 
earings are these: As Mr. Hender y ewrgere ters ye) 


ng of the hearings required by the statute is 
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Under the Food and Drugs Act and under the Insecticide Act, there 
are many illustrations where you have two conflicting commercial 
interests that are affected by the conclusion reached by the Depart-- 
taent. You can‘not always know in advance just what those interests 
Beees the fact that there are those conflicting commercial inter.. 
ests, or that it is going to help one man and hurt another, con- 
Stitutes no reason why you shouldn't go ahead and administer the 
law just as the law is laid down, Nevertheless, it is frequently 
Gifficult to know the extent to which you should go in hearing 

“both sides, although they are not formal parties to the proceeding, 
before you make up your imind as to just what is the wise thing, 
pend the thing required by the law, to be done. That is one of the 
kinds of hearings that I had in mind that create a great deal of 
)Gitficulty. The other kind of hearing is the one that is applied 
either wnere there has been a seizure and no formal hearing has 
been required by the Act or in fact has been held, or where after 
the institution of a prosecution a man comes in and says he has 

; got something that he failed to submit or wants to submit. That 

; necessarily holds up the case after you.have instituted your prose 
/cution, and it is frequently very difficult to determine just what 
is the right thing to do about those hearings. Those are the two 
» classes of hearings that I have in my mind about which it is most 
)Gifficult to determine just what is the right thing to do. 


| DR. HAYWOOD: Mr. Caffey, I think we have all those kinds of 
hearings under the Insecticide Act. ‘Taking up first the hearing 
where there are opposing interests, perhaps the cause of the hear- 
ing is something of this kind: The Insecticide Board has written 
in the Service and Regulatory Announcements that they are going to 
take a certain position. One side thinks that we should and the 
other that we should not take that position. Or, it may be that 
[we have cited somebody, and, in consequence.of that, the trade 
gets to think that we are going to take a certain line of action, 
and therefore they get all stirred up. Under those circumstances, 
if the trade wishes to and writes in to the Insecticide Board and 
asks for a hearing relative to this matter, we are always glad to 
give them a hearing, and say immediately that we will give them a 
hearing. We then have this hearing, and if it appears to us that 
/we perhaps. have been taking the wrong line, we may reverse our ace 
' tion as shown in Service and Regulatory Announcements. Almost in- 
) variably, however, we have studied both sides of this question 
_ thoroughly before we issue anything in Service and Regulatory An- 
nouncements. Hence the hearing is simply a statement:of facts that 
we know already and no change is made. However, we make it a prac- 
tice to write back to the opposing sides that may appear before 
this hearing, and say we are or we are not going to change our po- 
Sition in this matter, thus giving them a knowledge of what we are 
Zoing to do. Oftentimes the manufacturer, after his original hear- 
ing as given to him by law, says everything that you think he could 
possibly say at the hearing. Then after the case is all ready to 
prosecute, everybody has recommended prosecution on it and it is 
just about ready to go to your office, then we have the man coming 
in and asking for another hearing. BS possible, we try to steer 
aman off from the hearing. But if he insists, we will give him 
that hearing. I am not sure but what it would be always well for 
the Solicitor's Office to be represented at that hearing and still 
" more so at the next style of hearing that I ai going to speak about. 
There comes a case where the case has gone to the United Stuhekes Ate 
torney and is ready for prosecution. Then the ee ee aoe 
Hfor a hearing. Well, it doesn't seem of much use to give an 
hearing. We have fully made up our minds in regard to une aed 
and yet there is very strong pressure brought to bet alt op a 
a hearing. We don't want him to feel that he isn't pdedcbelphiens 
“consideration at the hands of the Department. I don t think the 
Department can afford to take that attitude, and pee eee ae 
under those circumstances we will give the manufacturer erp 
"From that hearing, we decide whether we tnink ea iets 
‘to be continued, and practically we always do deci ot at a g 
to go right ahead with the case. ascertains taba epee or ne 
transmit a copy of that hearing to the Solicitor'’a OL 


‘recommendation in regard to what action we think should be taken 
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ME cs ot Ot rice take the matter up with the United 
States A o whether the case should be drovved ; 
- ag 2 e st @ dropped. Just 
os a aoa hearing he wants to send to the United States At- 
mes oF Pa: Solicitor to decide. We give him a full account 
cs +o pt in such a hearing as that just mentioned the 

& th fice should always be present at the hearing. That 
hasn't always been so in the past. 


q MR. HENDERSON: Dr. Alsberg isn't 


ee yesterday. It nas been the practice of the 
MM ths case nee year or so rather to prefer not to hold hearings 
nd yet iin ‘itera 2 se pat referred to the Department of Justice, 
MM abated tne ee ee wnere they have held hearings, they 
are exercising Phat te net a Sb ial a all the care that they 
Mc facts. sometimes a. send over any cases without know-‘ 
Dr. Alsb eats 2s some facts do escape them. Yesterday 
per. erg said that the best way would be to give the man a hear- 
fing, but to have the hearing in the Solicitor's Office, and for us 
to telephone over to the bureau and ask them to send over repre- 
Sentatives to attend the hearing who wovld be able to talk the mat - 
ter Over in our office, or at least to draw out the right kind of 
“facts which we unaided couldn't do. 


here .today. He told me 


4 ik. CAPFEY: On tne subject that you just referred to, about 
naving your mind made up after you have heard everything; that is 
true, out I can give you an illustration of two cases, one of which 
has occurred Since I nave been in the Department and one in my ex- 
pperience in private practice. I have talked about this matter a 
pg00d deal in my office. 

, 

| The first of these was not a case of prosecution, but there. 
"were conflicting interests in the matter. We thought we had reached 
‘the right conclusion and had taken tentative action. It was im- 
mediately questioned by the various parties in interest. We had 
difficulty in getting the different interests to face each other. 
‘Finally they did come here and were at each other's throats, Each 
Bide questioned the good faith of the other. The Department, 
‘through its representatives, stated the government point of view. 


‘and what its attitude was. They went away, asked time to put in 
WSome additional facts and then again, in the course of tivo or. three 
weeks, applied for another hearing. Tlie same. parties cane down 


and since. then we have had difficulty in keeping them from kissing. 
‘All agreed in the good faith of each other. When the Department 
‘did make a decision, it was an added satisfaction to make one which 
satisfied everybody. 


The other case illustrates this, that a man always feels better 
"when you have given him a hearing, even if you decide against him. 
‘This particular case did not concern this Department. We learned 
that one of the Departments had required the United States Attorney 
'to institute prosecution against us by the issuance of a subpoena 
duces tecum to produce certain records. Il went immediately to see 
the United States Attorney and to ask him if we could lay all the 
‘facts before him, with a view to hearing our side of it, as well as 
the government view point. He said he could not do anything witn- 
out getting instructions from the Department at Washington. I came 
) down here, saw the representative of the Department in charge of 
the matter and he told me that it was not the practice to give hear- 
ings. We felt very sore about VG. ly client did, and we pre- 
‘pared the case very thoroughly. It cost us $20,000, but we got — 
the government case dismissed on its own evidence on a law rapes 
These people will never get over the soreness that they felt abou 
it. As they looked at it, a great injustice had been Sabena 5 
They questioned the good faith of the Department in POR Gee he 
‘case against them. It was a very complicated matter and ha wo 
‘Sides to it. 












We have a number of people who come down here after ae 
tions have been sent to the United States Attorney. They get a 
notion that they can use influence on officials. I1 nave eddagees - 
tle or no evidence, since I have been here or a ea peas Seon 
that there was any real truth in taat supposition an ue wh ae 
ealize that it does pervade the minds of a good many peop 
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ee. the. to nave dealings with government officials. Again 
om on “eas oo. down here with the view of getting delay. They 
Mas not : e applications. On the other hand, in cases where 
oe ae Beer eA it is something new, they feel 

er give emah i i j 
icult questions we have to decide, pe ae ee 

















































aap HAYWOOD: I think there is but little doubt that when a 

4 urer insists upon it, that even if it has gone to prosecu- 
ae hi eee him another hearing. It relieves that feeling 

Re fyit i eee cy ne or has been prosecuted without laying 
ME citer cea the Department. It sifts down to this: whether 
Me held in th i the case goes to prosecution, to have this hear- 
“I ould ae oS peas or in your office. I would say personally 
., a 3 a | o see your office instead of the Board holding 

4 4 ere are certain things that we would have to meet by 

Uc mee cure that would be rather difficult to meet and it woule 
a. iat to have the Board hold them and have the Solici- 
at; ice represented than the other way, for the reason that we 
ftentimes have cases that involve all four members of the Board 
and, therefore, it is easier to have the Board hold this meeting 
with the one representative of the Solicitor present than to have 
four men go to the Solicitor's Office. 


MR. CAFFEY: We will always be glad to arrange that. 


DR. HAYWOOD: Hither way will suit us but I do think 1%. Wilt 
be simpler for the Board to conduct these hearings. 


q UR. CAFFEY: We will be glad to consicer the convenience of ths 
particular case and, as your judgment suggests, the best way to 
handle each particular case, 


; DR. HAYWOOD: I do believe that both the Solicitor's Office 
and the Board should be at the hearing. 


MR. CAFFEY: We will always be glad to do so. 


| MR. MARLATT: Is it not true that the Department after ali is 
merely a public servant and these people even after trial have the 
Tright to appear before the Department and defend their case, and 
‘that enters into it, and these men must have the right to present 
their cases either by correspondence or at hearing. This is a 
right which they possess as long as we are public servants. 


it very well. As Mr. Henderson 
rings that we have made a mistake 
t our mistakes. 


MR. CAFFEY: I think you put 
has said, we may find in these hea 
and we are only too glad to correc 


WR. HENDERSON: That does not happen often. 
MR. CAFPEY: Do you wish to add anything, Mr. Campbell? 


MR. CAMPBELL: No. 


| MR. GATES: I want to say a word in reference to the effect of 
these hearings on the prosecuting attorney, which I think further 
justifies them. Many times the application comes through the Unita 
States Attorney from the defendants for a hearing, and when he re- 
‘alizes that such defendants have nad another hearing and although 
he may have been lukewarm in his attitude or may have veen indiffer 
‘ent to the attitude against the Department, it has been almost in- 
variably my experience unaer the Insecticide Act that he gets a 

new light and his attitude is changed and the reply then comes 

back after we have submitted the results of the hearing, "This case 
will be prosecuted vigorously in accordance with the Department's 


recommendations." 

no one else l suggest we adjourn and 

I wish to say it would be the 

if we could secure suUg- 
sixth subject. 


WR. CAFFEY: If there is 
take up the sixth subject tomorrow. 
sreatest pleasure to the Solicitor's office 
estions from the aifferent bureaus on this 
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| eo... The thing we are chiefly concerned with is this 
a re uction of time between the commission of the offenses 
and the transmission of the cases to the Department of ris fee 
ae it would be very helpful if each bureau would ake a def- 
i cient a its own idea on this sixth topic, as to methods 
fen foe on S ween the bureaus and the Solicitor's Office. Now 
the poin of view I have about that is that what the bureaus are 
concerned with, and what we are concerned with in our office, is 
just a matter of team work. It has to be team work, Dr. Palmer 
would you discuss that phase? : ie Svat an 


Z., Seige Lys Chairman, I do not know that I have very much 
Y, vecause it seems to me that the cooperation between the 
Biological Survey and the Solicitor's Office is in very good shape, 
largely because three former members of the Biological Survey are 
Snow in the Solicitor's Office. 


. WR. CAPFEY: Perhaps you migl 5 tae met 
p : L ght discuss, for the information 
'~of the other bureaus, some of the methods. 


4 DR. PALMER: These members thoroughly understand our needs, 

_ understand our laws, and we are working in complete harmony except 

_ possibly there may be individual differences of opinion occasion-~ 

ally as to the handling of some particular case. A case comes to 

. the Biological Survey involving an interstate shipment of game, 

which is the most generalized case we have, and we prepare a skele- 

_ton outline of facts and submit it to the Solicitor. Very fre- 

' quently a request comes back for additional information. Sometimes 

we can obtain it and sometimes we can not; sometimes we think it 15 

“necessary and sometimes we do not; but here is a point upon which 

_ we might bring about a little closer cooperation. Formerly we pro- 

. ceeded by indictment and it seemed very difficult to induce the . 
United States Attorneys to take up these cases except by indict- 

thnent, which is usually a slow and tedious process. Now we proceed 

| by information. It might be possible for the Solicitor's Office 

' to make up a skeleton form of information, which our men, possibly 
the inspectors in the field, could fill in. This could be revised 
by the Bureau and then go to the Solicitor's Office practically 
in the form in which it is necessary to be filed. Reports now come 
in in one form, a statement of the case is made in the Bureau, and 
then passes on to the Solicitor's Office. The field officers are 
all familiar with the kind of evidence required and it occurred to 
me that if a form of information could be prepared, with a few 

' minor changes, it could be filled out by the field officers or Bu- 

_reau and go right through, thus saving an immense lot of time and 

Considerable rewriting and correspondence. 


MR. CAFFEFY: Your idea is, Doctor, to extend the scheme we 
have already but not so far. Formerly we sent it over to the De- 
partment of Justice with an elaborate letter of explanation. Now 
we send over the information already drawn. It is no more trouble 
to prepare the information than to write a letter. Your plan was 
to extend that further; you to report it to the Solicitor's Office 
in the shape of an information. 


DR. PALMER: Yes. When our men collect the necessary data, 
let them fill in this blank form of information drawn up to meet 
the kind of cases we have. It would save considerable time. Oc- 

Casionally an affidavit is required from the consignee as to the 
receipt of game, which, of course, makes the evidence complete, 

but this affidavit is often exceedingly difficult to obtain. I 

do not know whether you appreciate the circumstances under which 
some of our evidence must be obtained, or the time spent in secur- 
ing these affidavits, which the United States Attorneys do not al- 
ways think are necessary. If the Attorney has his witnesses, often- 
times he does not care about affidavits; he only wants to be sure 

f what his witnesses can testify to. 
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s . y jurisdictions in which the United 
States Attorneys insist on having complete affidavits, with all 
data, in their hands before the information is filed. There are 
mother Jurisaictions in which they are not so exacting. Further- 
more, if we are going to ask for a warrant of arrest on the in- 
formation, the information when filed must be accompanied by af- 
fidavits of persons having knowledge of the material facts; other- 
wise, the warrant of arrest will not issue. In the cases in which, 
/as it frequently happens, we do not ask for a warrant of arrest, 
_but merely notify the defendant and he comes into court, why the 
United States Attorney makes no use of the affidavits. Under 

the decision in the so-called Weeks case in the Circuit Court of 
‘Appeals in New York, it has been definitely laid down that the 
“Signature of the United States Attorney in his official capacity 
to the information is adequate to warrent the court accepting the 
| inforimation and allowing it to be fiied, although not accompanied 
/ by affidavits; but they heid further that if the warrant of arrest 
is to be asked for, then the defendant is entitled, as a matter 
_of constitutional right, to have reasonable cause for the issuance 
of the warrant shown before the warrant issues. We can not always 
anticipate whether we are going to have to have a warrant or not, 
but this is by way of explaining the reason. 







DR. PALMER: My point was this. We furnish an affidavit from 
tne carrier which shows at least the initial act of interstate 
commerce. Somesimes, but not always, we are able to furnish af- 
fidavits from witnesses as to the delivery to the common carrier. 
ghe dirficulty is in securing the affidavit from the consignee. 
The arrest is not made on the affidavit from the consignee but 
On the affidavit of the shipper or witnesses to the act of ship-+ 
ping. The other affidavit makes a complete case but it is dif- 
ficult to obtain and a cause of delay. My suggestion was that the 
consignee's affidavit be waived, and in case the United States At- 
torney is unwilling to obtain a warrant for arrest, have a con- 
ference between the field man and the United States Attorney and | 

wee just what is needed. In this way we could furnish everything 
‘that is required in much less time. 


MR. CAFFEY: Yes. In cases where it sometimes happens that 
there must be warrants of arrest and we are unable to procure 
affidavits, we proceed by indictment, where affidavits are not 
necessary. 


DR. PALMER: I am not asking to do away with all affidavits. 
I@ is only when they are difficult to obtain and not absolutely 
necessary. 


MR. CAFFEY: I might say in that connection that I am glad 
that you brought this point up because it may be that we can ar- 
range with the Department of Justice to eliminate some of these 
things. We have succeeded in reducing the number of affidavits 
by one in the Insecticide and Food and Drugs cases. 


; MR. WIZLIAMS: Let me say this about the affidavit of the 
consignee, The carrier makes an affidavit that a certain package 
was delivered on a certain day, but as to what was in that pack- 
age he is as ignorant as the man in tne moon and therefore the 
affidavit does not show any violation of the Lacey Act, so uhat 
until you have the affidavit of the consignee of the package that 
_he opened it and found birds, you really have no prima facie case, 


DR. PALMER: You are speaking of prima facie cases that we 
get through the books of the consignees, but in ordinary cases we 
“usually furnish an affidavit of the officer who examined the 
package as to the contents, and the affidavits of the carrier al- 
ways show the billing and frequently the marking. 


MR. WILLIAMS; The billing may be "fich" or "youltry" and 
from that you get no information that game 38 in there. 


DR. PALMER: But the affidavit submi*ted »yv the game warden 
aay have that. 
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:.., oe 8 Rene ane 0U have sufficient information to 
Ne ase, 1% does not m 

get the information from. Gee re cae ie 
j DR. PALMER: For years we have ma 
a practical case although we may not h 
leave something to the United States 
of affidavits, we have been asked 
cate, five copies, and it 18 quite a little hardship on our men in 
he field to get papers in such numbers. I wonder if we can cut 


the number down to four or three; formerly we flmished three, now 
five are required. : 


de it a rule to proceed with 
ave a perfect case and to 
Attorney. Speaking further 
‘to furnish these in quintupli- 


g MR. WILLIAMS: I will answer that by saying that the Depart- 
ment of Justice has Specially requested that we get that number of 


Copies and in order to meet that we have asked the Doctor to sup- 


DR. PALMER: Well, where do the five go? 


MR. WILLIAMS: They have one in the files of the Department 
of Justice which they retain there. The original, of course, goes 
to the United States Attorney. I think they want an extra copy 
for files of the United States Attorney and my recollection is that 
they wanted the other copy for some other files in the Department 
of Justice. I have forgotten what that file is, but at any rate 
that came about through a special request from the Department. 


MR. CAFFEY: Possibly we can get them to withdraw that request. 
DR. PALMER: Or if we get up this form? 
MR. RAUB: Is it not necessary merely to execute the original? 


MR. WILLIAMS: Yes. The others are only copies. 


4 MR. GODING: And they are naturally made at the one operation 
On the typewriter. We can as easily write five as one. 



























» DR. PALMER: .Yes. We can, here, but in the field, with the 
dittle typewriters our men have, it is a big job and a very serious 
deterrent in the field work. In the office it is another question. 
Now, I want to speak a moment on the matter of proceeding by in- 
dictment versus information. In our work I think perhaps the pen- 
dulum has Swung too far in the matter of proceeding by information 
because, while we get prompt action, we do not always get the ef- 
fective results that we do by indictment. I think it would be well 
to have a recommendation made by the Bureaus in any case in which 
at is considered advisable to proceed by indictment rather than by 
information and to follow that recommendation unless there is some 
good reason for not doing so. We have several objects in view be- 
Sides merely securing conviction in a casé, and to get a fine usual- 
ly of $25 or 450 in a certain class of game cases amounts merely 

to a tax on the business and does not prevent a repetition of the 
offense, 


MR. CAFFEY: Of course, one of the purposes of proceeding by 
information, rather than by indictment, is economy as well as ex- 
pPedition. If you proceed by indictment you have witnesses to ape 
pear in person before the Grand Jury, in order to get the case 
Started in the Federal Court. These same witnesses would have to 
Bo back for the trial, if the case be tried. Nevertheless, it is 
Quite proper, and quite practical, for the Bureau, if it prefers 
indictment, to include in its recommendation a request for that. 


DR. PALMER: We use.a prosecution for several purposes. If we 
resent a case to the United States Attorney just before the open- 
hg of the game season and proceed by information, the heat oe 
Pought to trial promptly. The defendant is convicted, pays his 
ine and goes right on about his business, because the sonar rig 
$ on and his profits are large. It pays him to do 80. If, on the 
her hand, the offender is indicted just before the Seat es ene : 
ns, he very rarely attempts further shipments and the indictmen 


a deterrent of future violations that year and he does not 
bee ; . 
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et off with a quick trial and a small fine. We have another class 
cases in which we have no hope of securing a conviction but we 

wish to prevent & repetition of the offense. I refer to cases in 
hich the defendant has departed to another section of the country. 
je have a few cases in which the shippers migrated as soon as action 
vas taken against them. Some have gone to the Pacific Coast. We 
knoW aS a practical proposition that we can never secure conviction 
or the reason that the United States AttorneyVH8s authority to 
decide the advisability of prosecution, will advise that the ex- 


» 


penses of bringing back the defendant are too great in proportion to 
she results obtained by conviction, but in all such cases we secure 
indictments and hold them against the offenders. We have had a 
aumnber of Such cases standing for years, knowing that we never could 
ecure conviction, but we have never heard of a repetition of the 
Offense. There is another class of cases in which the indictment 

.S very effective and that is when the defendant has no desire to 
fight the case but is used as a tool for others who are opposed to 
the game laws. Proceeding by information in cases of that kind 
would be futile. We had such a case in Florida some years ago, in- 
volving shooting birds on a national reservation. The defendant 
Killed a bird on the bird reservation and was perfectly willing to 
enter a@ plea of guilty and to pay a fine, but a number of wealthy 
sportsmen who were opposed -to reservations and Federal protection of 
birds came together, made up a fund, and secured the best counsel 
an the State in behalf of the defendant. If that case had come to 
trial we would undoubtedly have lost it. We continued the case one 
term of court, then a second term, and then nothing could prevent 
the defendant from pleading guilty. The indictment hanging over him 
was something he did not relish and notwithstanding the advice of 
his counsel and the support of his backers, hé insisted on entering 
aplea of guiity. For these reasons I wish to emphasize the recome- 
‘mendation of not always proceeding as quickly as possible in these 
wlasses. of cases, 


3 MR. WILLIAMS: Why do you say we would have lost that case? 
Was that the DuPont case? 


DR. PALMER: I forget the title. With the counsel he had I do 
not think that there was a possibility of winning over a jurye 


MR. CAFFEY: You think he was guilty? 


‘DR. PALMER: Yes, but it was a question of the jury and public 


‘MR. WILLIAMS; You have not in mind any legal question? 


DR. PALMER: No legal question at all. Usually the United 
States Attorney is at a disadvantage in important cases where the 
‘defendants employ the best counsel in the State. We have had some 
such cases. That was the condition in the Smith case, the first 
‘case under the Lacey Act; and in the Thompson case, a very unequal- 
‘ly matched case; but continuances will often throw the advantage on 


“Our side. 


| DR. SMITH: In connection with the meat inspection work, we 
at present have a cooperative arrangement with the Bureau of Chem- 
istry and of course we use your office as far as possible to get 
all the information we desire. I don't know that I have anything 
in particular to suggest or say about this question. : 












DR. HAYWOOD: Mr. Caffey, the collaboration between your of- 
fice and the Insecticide Board is in such a satisfactory condition 
that I have no suggestions to make relative to any changes. One 02 
the principal points in which we have most excellent collaboration 
iis after the inforaations are prepared in your office they are sent 
Me our office to see if all of the points that we have brought up 
Ere fully and thoroughly covered, that is, by carbon copy. TAS 
information doesn't go out until we have sac our chance vo correct 
the information, if necessary, or signify our desire to concur in 
t. and therefore by that all the informations that go to the courts 

‘to them in a condition that is perfectly satisfactory to our é 
veel and to your office. We are in general using the Solicitor's 
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Office - and hope that they are using us 


and beli c 
are Se gee very inf ormal way. $ SLLev & that they 


4 If we don't understand anything about 
the legal points ina case, we feel free to go to $our By a 


get the information, and also 

L: +. wh | nc A ; Ht 

MMe fecis free Hy eta nen we send up cases, we believe your 
Bab 7 tO come and discuss them with us in an informal 
Bey lait poe. goes come and discuss them with us in that 
WAY fe) at with the method of collaboration that we have at the 


present time, I have no suggesti 
10ns to make relative toa 
Me ocvcr, a Oo any changes 


1 WR. SQUIRE: Mr. Caffey, as I stated the other day, the coopera- 
tion between the Forest Service and the Solicitorts Office is very 
Blose. At each of our District headquarters there is stationed one 
pt your assistants. He is in no sense an officer of the Forest 
Service but belongs to your office just the same as the men here 

an Washington. At the same time his office is in the same build- 
ing with our District Officers and he is available for informal con- 
terences.— The result of these informal conferences is that we are 
@reatly aided in preparing our cases and thereafter expediting action 
On them. It has occurred to me, while this discussion has been 
€01ing on, that possibly other bureaus of the Department who have 
field assistants might profitably avail themselves of the services 
of your assistants at our District headquarters. Possibly they do 
that already to some extent, | 


q MR. SQUIRE: I can appreciate that*an Inspector in the field 
May bump up against questions which seem to him to be very diffi- 
cult but which could easily be solved with the assistance of a law- 
yer. iI have no doubt that informal conferences with the Assistants 
to the Solicitor in the field, as well as in Washington, would often 
be very profitable to administrative officers. 


4 MR. CAFFEY: They are always available for that purpose. 


i MR. RAUB: Mr. Caffey, I have no suggestions whatever to offer 
| to improve the cooperation between the field inspectors and your 
office. I have found on many visits when'I have come over there 
‘and had to bother you, I had the heartiest kind of cooperation that 
you could possibly give. I was in fact made at home so that I 
‘Gidn't feel that I shoudlin't come over there and discuss questions 
where my ideas might have been entirely different than your of- 
fice's, and we thrashed them out, and at no time was there a feel- 
ing except that "If you don't feel the way I do, tell me." I might 
add, though, in reference to the affidavits which were mentioned 
that we have started the making of these affidavits in our office 
instead of having them going across to your office and then come 
Back. . The idea was to expedite matters. I believe that the minds 
fof the laymen in the field are not trained along the channels to 
prepare a legal affidavit, and therefore when a case comes in re- 
Quiring an affidavit, it is prepared and sent back to the man or 
Whoever is involved with the request to have it executed. 


MR. EUNTFR: As I understand it, this question deals largely 
With the preparation of cases. Very fortunately, we have had prac- 
tically no cases. We have found the attitude of the men in your 
ffice sympathetic and liberal. It has been a very great help to us. 


MR. STENGEL: Dr. Alsberg and Mir. Campbell are neither able to 
be here this morning and asked me to attend the conference. Speak- 
ing for the Bureau of Chemistry, I can only echo the statements made 
by the gentlemen that preceded me, that the cooperation between our 
office and yours is very close and cordial. In connection with the 
cases developed from the police regulations - the only ones that I 
an familiar with, and I understand these cases are included in this 
fiscussion -.I think that perhaps in former times our cases were not 
prepared as carefully as they might have been, and that necessitated 
lore frequent reference to the Bureau for further information. Il 
Nelieve that that trouble has been eliminated largely. There are 
One of the delays that occurred before. 1% will be of great herp 
Yus if this arrangement is carried through by which it will not 
necessary to secure a dealer's affidavit where it is impracticable 
difficult to secure it. © 
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MR, CAFFEY: That is 
isn’t it, Mr. Henderson? 


MR. HENDERSON: Yes, 


g MR. STENGEL: We used to be bothered considerably in th é 
by 2 disposition on the part of District Attorneys cae to it eee 
mee oeees that they were needed until a very brief time before 
ne trial. In such instances where the witnesses were at some rew 
mote point from the place of the trial, it resulted in a great deal 
ot inconvenience. I think that undoubtedly your office could do 
something to stimulate the District Attorneys in giving us greater 
aevance notice. I don't know of anything else that I might say. 


MR. CAFFEY: Mr. Henderson, how many jurisdictions are there 


in which they refuse to proceed by information and insist on in- 
Jictments? 


MR. HENDERSON: Only one, I think, Indiana, 
MR. CAFFEY: Of course, there we have to use indictments. 


4 MR. HENDERSON: We had a letter:from a United States Attorney 
the other day. We wrote him asking him to file an information, 

nd he wrote back that he would be glad to bring the matter to the 
ettention of the grand jury. ‘We wrote back and told him that we 
were proceeding by inform&tioh in most districts for filing, and 
hoped that he would be able to do as #imost all of the United States 
Attorneys do. He had apparently thotiglit that it was necessary to 
present an indictment to the grand jury. 


MR. CAFFEY: The proceeding by information in a good many of 
the jurisdictions is new to them. This Weeks case was only decided 
about a year or a year and a half ago. 


MR. HENDERSON: We have discussed many things with the Bureau 
bf Chemistry in the way of cooperation, and as Mr. Stengel says, 
we have put into practice from time to time little things which 
have resulted in cutting out useless operations, perhaps, and the 
Saving of time. For instance, the Bureau has furnished more ine 
formations in our Sherley cases than they did formerly. That 
Saves a conference sometimes with the Doctor. The affidavit now 
executed by the inspector covers what the déaler formerly said, 
and cuts out a lot of time for the Bureau. I think the Bureau is 
contemplating, as soon as the inspectors get accustomed to the 
;orm of that affidavit, asking us whether we don't think they might 
ry it out and have them execute them in the field in the first 
place so as to save a little time along that way. I certainly 
think we haven't anything in the Bureau's methods to criticise. 
Phey are trying every day to devise some méans to shorten the time 
etween the collection of samplés and the prosecution, and I have 
70 doubt that they are going to succeed in greatly shortening that 
ime. In fact, the only reason why that average that was put on 
that sheet that was sent around to the different Bureaus was as 
large as it was is due to the fact that they were old cases and 

ew cases mingled together. Wé send aiong frequently cases now 
hat are considerably less than a yéar old, but among the ones 

hat are going along are those which are considerably over two 
fears, and that pulls down the average. We just got a letter from 
he United States Attorney yesterday from New York complimenting 

8 on the fact that we have sent up a case within seven or eight 
ionths, and hoping that we would be able to continue the good work. 


MR. CAFFEY: In that connection, Mr. Henderson, where there 
re unusual delays that are perfectly explainable, would it be 

‘ suggestion to the Bureaus that, in transmitting the cases 
hich were of that character - that is, where there had been con- 
derable lapse of time ~- the report show some reasons for the 
lay, in order that we might transmit it to the United States 
borney and put him in a position where he could answer any 
iticism that might arise in the court? 
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. fa, HENDERSON: I think that that might be an excellent idea 
where re delay was really explainable from the standpoint of the 
court and the United States Attorney. There never have been any 
delays which are not explainable to ourselves or where we could have 
blamed any individual, but we do know that when Dr. Alsberg came in 
eree of the Bureau he had different ideas to formulate into plans 
=n ere were of necessity delays occasioned there which needn't 
pappen as a matter of routiné, as he said himself the other day when 
me was here in the meeting. But those delays such as Dr. Haywood 


mentioned yesterday, they might b . 
States Attorney. | ee ¢ very well presented to the United 


Bee MR. CAFFEY: And avoid an 86 i ; ; 
. ' = y adversé impression on the minds of 
the court and jury from the delay having occurred? 


_.. wR: HENDERSON: Yes. There is nothing to be said in favor of 
‘the defendant if the case ig delayed at his request. It is only a 


a. his favor when we have unnecessarily delayed the case our- 


__.. MR. GODING: In that connection, I remember a couple of 28- 
four cases which were pretty old when they got to the Solicitor's 
Office, I think between two and three years old, and we sent them 
along to the United States Attorney of southern Ohio, and they came 
“back with a letter from him showing a disposition not to prosecute 
‘them because they were so old. These twoparticular cases happened 
to be among a lot of others on which Mr. Raub was working, and he 
was turning the casés out by the thousand and he couldn't very well 
get to those two, and that was the principal cause for the delay, 
‘When that was explained to the United States Attorney, he went ahead 
™ end filed the cases and got judgments in those two cases. So I 
think it is a good idéa sometimes to explain when the cases go along 
the reasons for delay. | 


MR. CAFFEY: Has anyone else anything to say on this point? 


| The one point that I would like to make again, is‘that, from the 
: Standpoint of the Solicitor’s Office, we feel that we get much bet« 
“ver results by informal conference than by formal exchanges of 
memoranda, Wetherefore prefer getting together. We understand 
‘each othér so much more fully and adequately than is possible by 
“written communications, We always welcome informal conferencés, 


2 
a 


— We will proceed to the seventh, "Methods of handling cases in 
"the Solicitor's Office." Of course, this point has been in part 
Covered by the other discussions. I think, Mr. Boyle, we will call 
On you first; perhaps you will give us something in the way of dis- 
Cussion as to how you are handling your cases, They may not all be 
acquainted with your methods. 


Vie 


| TOPICAVIE, 
Methods of Handling Casés in the Soli¢itor's Office. 


' MR. BOYLE: Under the Bureau of Animal Industry laws, it is 
Necessary, in order to make out an offense, to establish an inter- 
State shipment of the. prohibited article or the offering of the 
Prohibited article for interstate shipment. In cases submitted, 

the reports containing the évidence are examined to ascertain, first, 
Whether an interstate shipment or the offering for an interstate 
Shipment can be made out, secondly, whether thé other elements of 
the offense are establishéd by the evidence. The evidence is 

briefed and transmitted to the Department of Justice for the use 

and information of the United States Attorney, so that he may be 

able to see at a glance that the elements of the offensé are estab- 
lished, and what he can prove by each witness towards establishing 

2 Violation. The United States Attorneys are advised that they may 
all upon the Bureau representatives in their jurisdictions to give 
hem any assistance they deem necessary in the way of procuring ad- 
itional evidence. The Bureau inspectors are frequently in conference 
ith the United States Attorneys and make suggestiens to. them and 
aid them in getting witnesses before the Grand Jury or at the 
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IR. CAFFEY: of course, in the B 

+ ; Ss ‘As I, to a greater extent 
than in the other bureaus, the people who collect evidence are lo-~ 
coated in the immediate neighborhood of the United States Attorney 
who has charge of the case: To some extent this is true of all 


“bureaus, but perhaps to a greater extent 4 | 
Is that not true? be in the B,A.I. than others. 


a MR. BOYLE: yes, that is true. 


ee 


- 


? i Cases arising under the Quarantine laws are prosecuted by 
information. Under the Meat Inspection Act, the prosecution is 
based on indictment. Informations are prepared in the Solicitorts 
“Office. As’a general rule the reports made by the bureau are ace 
companied by the necessary evidence to make a complete case. Ode 
Casionally it is necessary to take up with the bureau the matter 
of procuring additional evidence or to get additional information 
-in regard to some phases of violations. Prosecutions under the 
‘Virus Act are based on information. These viobations are handled 
in the same way that violations under the quarantine laws are 
fhrandled. There have only been a few prosecutions under the virus 
iaw, about seven or eight cases. It is a new law, which accounts 
“for the small number of prosecutions. 


MR. CAFFEY: Mr. Gates? 


4 MR. GATES: The thought occurs to me in regard to this subject 
‘and the preceding one, Mr. Solicitor, that perhaps no two other 
"headings in the list are of greater importance to the legal branch 
of the Department, the section of the office for the enforcement — 
SOr the Insecticide Act in particular and the rest of the office. 
‘in general. I want to say, by the way, that this office heartily 
reciprocates the bouquets that have been tossed and returns them 
-in kind, and verifies the cordiality that exists between this of- 
‘Tice and the other branches of the Department. In reference to 

the Insecticide work: in our office, I can not say as much in our 
Own favor as I can in behalf of the Board. There has been more or 
less delay in the last few months, largely caused by accumulation 
0f work, but we hope to overcome that in the near future and catch 
up again. In regard to collecting evidence under the Insecticide 
Act, we follow the same procedure as under the Food and Drugs Act, 
Which eliminates a great percentage of the delay - and I might say 
“right there that the delay, and I think we hela the record accord- 
‘ing to the list that was handed around, may be accounted for by the 
fact that so many of these informations combined two or more cases, 
“The older cases in such instances are previous violations which 
“have been held in temporary abeyance pending. observation of the 
“conduct of the manufacturers; and when a second or third or fourth 
offense was disclosed, the old case or cases which had not expired 
“were taken from the abeyance file and, combined with the later case 
Or cases in a single information, were referred to the Department 
of Justice for prosecution. 


MR. CAFFREY: For the purpose of showing that these men had 
continued to violate the law’ 
















MR. GATES: And in such cases we reversed the order, making 

“the newer one first, in order to show that the others were there 

merely to show the offender's course of conduct. Coming down to 

the second topic, the one we are interested in particularly, the 

“methods we follow under the Insecticide Act are exactly. parallel 

‘to those under the Food and Drugs Act, which have been sufficiently 
explained already. We are striving to take in all the peste re 

‘slack and tighten up lost motion, and perhaps this conference wil 

‘lead to more improvement in this respect.in the future. I might 

mention ow effort to eliminate unnecessary red tape and unneces-~- 

sary memoranda. It seems essential that there should be record 

of some transactions, but not all. The telephone is always at re 

elbow and we accomplish more and better by personal secre Rb Ars. 
selephone than by written memoranda. The stenographer rok p > 

Galled in. The matter has to be dictated and signed and a bes 

joes not go out until the next day after it is first taken par ss 

io not know of anything, coming down to practical matters, por, I | 
ave to suggest to improve the methods of business in our office, i 


least in the scheme adopted. ! 
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MR, CAFFEY: Mr. Williams? 

































































; MR. WILLIAMS: I wi 
articularly to th will speak, Mr. Caffey, with reference more 
wm @ game cases, since at th + 3 

Meerned with th ave, e present time I am more 
Me < really ee eet en + game cases than anything else. in 
= thing to do with the othe 

MG ite te ce for prosecution, but Tease. Wet 
pares © us a report of a violation together with the 
ee nee that they have and the statement of facts that they 
an show, J go through the papers and dis 

es of jaw, th Lgcover whether or not, as a 
if ’ € facts shown are covered by the Statute. Then we 
a ons information we have, the facts, and the evidence of wit 
Bees will sustain that prosecution. If we find that it will, wé 
repare the information and report to the Department of Justice. 

;Ow, wherever I find that there probably ig not, i 
Me ¢ violati y not, in my view of the - 
aa , olation, I take the matter up with the Biological Survey 
nformally, in order that they may give me the benefit of what 
nowledge the enefit of whatever 
a g y may have in reference to ¢he case, and I frequently 
fa Gd that they give me a good deal of assistance in that matter and 
sometimes my views have been changed after an informal conference 
with them, While that is about the substance of the manner in which 
epee eases, I don't believe there is anything else to do except 
this. I think we are cooperating very effectively with the Biolegical 
el at the present time on the matter of their criminal prosecur 
Ri ons . There is one matter that I should have said something about 
in the preceding question. Of course, we are dealing here largely 
with the regulatory laws and preparation of cases fer prosecution, 
but there are various other functions that the Solicitor's office 
performs. These are very important functions which may not be thor~ 
oughly understood by all the Bureaus. They frequently are called 
upon to answer some correspondence that doss not relate to a matter 
‘of a violation, but someone wants information about some of the 
regulatory Laws or information about some general subject that has 
to do with one or more statutes. Well, now, the letter is referred 
by the Secretary's Office to the Bureau for preparation of a reply. 
we Bureau frequently prepares a reply and when the reply comes to 
the Secretary's Office it is discovered by the Secretary's Office 
that there is some question of a statute involved there and in order 
to be quite sure that the Bureau has the correct view of the statute 
or has written the correct answer, the memorandum or Letter is in- 


formally referred over to our office and we go through it. Well, 
now, when memoranda or Letters of that kind come to us and are re- 
take the matter up with the 


‘ferred to me - some of them - J promptly 

‘Bureau, find out just what their point of view was in handiing that, 
‘and if I find that through some jnadvertence they have omitted con- 
sideration of some statute tuat bears upon the question, why we go 
over it again and if the letter needs correction, we get up another 
letter and send it. back to the Secretary's Office. The point that I 
want to make is this, that our business ia so complicated and we have 
so many statutes that affect the business of the Department that we 
_frequentiy may render aid to the Bureaus whenever they prepare a 


letter for the Secretary's signature if they will feel free to call 
‘upen us, n be sent out withe- 


and when they prepare such a reply it ca 
out having to write the letter over- ¥o some extent the Bureaus are 
doing that. They are conferring with us informally before they pre~ 
pare a reply for the Secretary's Signature and I would like to make 

a point of this, that the Bureaus should feel at Liberty at all times 
to ask for any suggestion that we'may have to make pefore they pre-. 

‘pare some of these replies, particularily those that involve a statute 


which they may not be altogether familiar with or may not be familiar 
with the decisions of the caurts under If they will 


these statutes, 
call upon us we will be of considerably more assistance: 


MR. CAFFEY: i would like to hear from the Bureaus. Of course, 
‘this subject has been more or less discussed heretofore, but if there 
are any further suggestions we will welcome them. . 
' Suppose we now pass on to the 8th subject, HSuggestions for : 
elimination of duplication of work and for more economical methods. 
This also has been previously discussed in some ways, but perhaps 
there wiil be other suggestions. 
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: TOPIG. VIEL. 
Suggestions for Blimination of Duplication of Work 
and for More Economical Methods. 


a TOPIC IX, 
Specific ouggestions of Various Means for Reducing Time between 
the Commission of Offenses and Transmission of Cases to the 
Department of Justice. ti aan 








DR. HAYWOOD: I did not want to be called on first but that 
is the. way I have arranged it - by combining these together. I 


» could not discuss thém in any other way. Now, I wish in my dis- 


cussion of this, Mr, Solicitor, for it to be fully understood for 


| the Insecticide Board (I am discussing it for the Insecticide 


Board) that there is no criticism being made of the Solicitor's 


a Office or any branch of the Insecticide Board. I ain merely trying 


to state certain facts that have come to my knowledge with the hope 


_ that through the statement of these facts, we can find some way to 
_ @liminate what appears to be some of the long delays in trying 


these cases, We have first taken the last 86 cases that have been 
referred to the Solicitor's.Office and have averaged them up so as 


to determine to some extent the time taken by the Board in hand- 


»- ling these cases, and the time taken by the Solicitor's Office in 
:. handling these cases. Further on I will discuss the time taken 





























by the Board in its various branches in handling these cases, to 
try to see just where our efforts should be directed to hastening 
Matters. These last 86 cases that I am speaking of now have been 
referred to the Solicitor's Office. These are cases which have 
not yet been reported to the Department of Justice but have been 


reported to the Solicitor's Office. 


MR. CAFFEY: That is on the date on which you made up your 


figures? 


DR. HAYWOOD: Date of February 20, 1916. These cases had not 


been reported to the Department of Justice. In these cases we 
found that the average time between the interstate shipment and 


the report to the Solicitor was 15 months and 6 days. That was 
the time taken by the Board. The average time between the report 
to the Solicitor and February 20,°1916, when these cases had not 
been reported to the Department of Justice, was five months and 
ee days. Therefore, it appears in these 86 cases that the Board 
had taken approximately 15 months to report the cases to you, and 
that your office had taken five months and 22 days and had not yet 
reported the cases. I am not making this in the manner of criti- 
cism, but merely because I will take up later certain suggestions 
that I have to make in regard to this. Now of the 151 cases just 
before these 86 cases, that had been reported by the Board to your 
office and have been reported now to the Department of Justice - 
151 cases - the average time between interstate shipment and the 
‘report to the Solicitor was 17 months. and 3 days. Thus, the board 
took 17 months and 3 days to do its work on these cases. The time 
between reporting to the Solicitor and reporting to the Attorney 
General was 5 months and 22 days, exactly the same as in the 86 
cases. Therefore, the Solicitor's Office took 5 months and 2a 
days to report those cases to the Attorney General. I will dis- 
cuss this for a few minutes before discussing the time taken by 
the individual units of the Board in handling these questions. It 
seems to me that this summation of cases shows that we have taken 
too long to report cases. Seventeen months and 4 days for a cer- 
tain lot of them, 15 months and 6 days for another lot of them. 

It also seems to us that the time taken by the Solicitor's Office 
in reporting these cases is beyond what it should be, that it 15 
unreasonable for a case to take nearly six months to go through 
the Solicitor's Office. Now, in saying this there is no criticism 
directed at my friend, Mr. Gates,. because I know Mr. Gates is a 
hard working man and we never go over there but we find him pee 
ging away, but I do believe that Mr. Gates has not sufficien elp 
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4 Ee “dak up more with other work in your office that causes 
‘film to be unable to handle these cases promptly. It does seem that 


| it would be reasonable to believe that a case that is well pre- 
mepered, if we are preparing them well, should be handled by the 


“tuk i 3 
Solicitor's Office in a month's time, and not five or six. If 


m we can reduce this to one month, it would save five months, which 


would reduce our average very materially. Now take ‘up cases which 
have gone to your office and some of which have been reported to 
_the Department of Justice and some of which have not been reported, 
we can get an idea of what the Board is doing along these various 


eo: bee have taken 196 cases, which means about two-fifths 
of ail the cases that we have reported since the law went into 


- : ; 
effect, because we have not nearly the number to report that they 


have under the Food and Drugs Act, and so it is a very good aver- 


mse of cases for the last two and a half or three years. The aver- 
time between shipment of the product and the collection of it, 
_ thus showing what the inspectors are doing, has been 2 months and 


£0 days, which is nearly 3 months. Now the maximum between the 
Shipment and the collection has been 12 months and 24 days. It 


me oppears to me that this summation shows that our average here 


between shipment and collection is very good, 2 months and 20 days, 


/ @S you can nardly expect the inspectors to go out and collect 


Samples within a month of Shipment. Two months and 20 days appears 
to be very good but the maximum of 12 montns and 24 days appears 


_ to be too much. Therefore, it is my notion to direct our inspectors 


8S @ great general average not to take samples over three months 


old - between time of shipment and time of collection - but in 
individual cases they will sometimes. I do not want to make that 

@ general and fixed rule. In individual cases they will have to 
deviate from that because we may be anxious to get some particular 
goods and the inspectors will be looking for them, and finally they 
will come across a shipment over three months old. As we are 
anxious to have them it will be better for him to take them even 

if over three months old, but we will warn them to reduce the 
maximum from 12 months and 22 days and are prepared to give orders 
to them to that effect. Now relative to the next step, when a 


» Sample is sent to the Board, this is te shov.the time between the 


collection and the report on this sample (whether it is adulterated 


or misbranded) to the Board by the various agencies, the four agen- 


Cies that have to do with our Board. The chemist has to report 


4 his finding, whether adulterated or misbranded, the Plant Industry 


man has to report his. Entomology has to report its findings and 


Animal Industry has to report its findings. We find that the time 


taken by Chemistry, as an average, to make its report to the Board 


'is six months and six days. I will say that we feel sure with the 
' Bureau of Chemistry that we can reduce that time. One of the causes 


of it has been that a great many of these samples are bacterio- 
logical samples. We were depending on the Bureau of Chemistry to 
do this bacteriological work as a matter of courtesy. It was not 


| Our man, paid by the Insecticide Board doing this work in the 


i 


Bureau of Chemistry. The consequence was that that man naturally 


felt Food and Drug samples were much more important than Tnsecti- 


cide samples and he would do those first, and the consequence 15 
that they took a great deal of time to report these samples. That 
greatly raised the average time. We have met that and Dr. Alsberg 


‘has set a man to do nothing except Insecticide samples and we feel 


Sure we can greatly reduce that time. Now the time between the 


collection and the first report of Entomology to the Board as an 
“average has been 9 months and 8 days. The time between collection 











and the first report of Plant Industry to the Board has been 8 


‘months and 10 days. The time between collection and the first re- 
port of Animal Industry to the Board has been 6 months and 10 days, 


practically the same as the Bureau of Chemistry - a little more. 


There are good reasons why Plant Industry and Entomology are show- 


ing a high average. They have to wait for insects or fungi in 
testing samples of insecticide against a certain insect or fungus. 
It is not a question of testing a particular sample once on the 
tree against a particular insect or fungus. He must follow out 
the spraying schedule laid out for that insect or fungus, which 
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oftentimes makes it necessar 
_ beginning in March Or April on the trees for that insect or fungus 


or October, In consequence of that, it takes a long time to test 
@ suspected sample against special insects or fungi and 9 months 
and & days for Entomology and 8 months and 10 days for Plant In. 
Gustry are not unreasonable times for a test of their samples. We 
[ are going to try to reduce that average. However, there will be 
individual cases that will take that length of time. We can not 
| | help that but we can try to reduce the average by asking Entomo- 
logy and Plant industry to immediately report back those cases in 
_ which they expect to prove misbranding by expert testimony. If 
_ they do this we think we can reduce that average very materially 
for these two brannhes of the Service. Now, the next item that 
i think is one that has taken too much time to handle comes between 
" recommendation for citation and receipt of the hearing report back 
_ to the Board. The Board recommends citation, but it has to go to 
hearing. It comes back to the Board, how long does that take? We 
meaand out that it takes an average of 2 months and the maximum is 
6 months and 19 days. It is unreasonable for a case to take 8 
months and 19 days to have a hearing on it. This is an unreason- 
able length of time, undoubtedly, and we can, by studying those 
cases where the maximum time has been taken, reduce those, which 
Willi reduce our average. I believe further that we will be able 
_ to reduce that average below two months; and two months appears 
to be too much time for a hearing. The trouble has been, Mr» 
Solicitor, that we have been handling certain of these cases through 
the Bureau of Chemistry - another organization holding our hear- 
ings for us (either Plant Industry or Entomology) in various parts 
of the United States, because we have no branch laboratories, and 
we had to handle this through the Bureaus, asking the Bureaus to 
Go it, and the Bureaus directed their laboratories to do it. We 
have recently entered into a scheme whereby we wiil be able to 
Girectly handle these hearings through their men in the field and 
by that we think we can reduce the time of holding a hearing. 
Another thing is the manufacturer asking for postponement of hear- 
ing. He will be told that it will be held July 1%. He will say; 
MPut it off to August 17. Some man is out of town. I want it 
held later;" then he will come and say: "This man is sick in bee 
will you put it off two weeks or another month?" As a papier cs 
is put off. The time between the citation and hearing nae Nenad 
Quite a little time. If don't quite or we can peduce ” Spi te 
time very much because we must accept t e sapere Ss ea aoe. 
and give him the feeling that we are giving him all ec dee 
' state his side of the case that is possible. Now, the nex ate 
in this case is the time that elapses between the Pena 2 © 
hearing report and the recommendation for ee ne 
Board. The receipt of the hearing and the recommen ae oy oe 
prosecution by the Board, that time is the erga niet it a ee 
case after the hearing is held to go around to the irks geet 
of the Board and have them all look into it and see what ey a 
think is going to be done on the matter. The rp bash fore Deron 
é n 2 months and 9 days, in going around to each mem er, u 
=a time has been 22 months and 2a wiser eine Shee Me 
and 23 days is beyond reason. We will take a ia = : ae 
reduce that. There is no doubt that these Board mem . bashes 
with bureau matters and porte. ane vhidrlte eae ee eet 
duties. Put a case on their desk an bhey a : 
what they want to do about it; they stick it aside imal Pa ee 
' handle it tomorrow and tomorrow, as you Pe RE AR ga Mer ele 
"will wait until next week and then it is two weeks o on) 
this 22 months and 23 days, ape a ae has Appesc. elon ee g 
of time. It is just a matter of exp aining men se ae 
a important it is to reduce the time of cases, 
ee es tmp much below 2 months and 9 days. ha eyes Palate! 
should go around in a couple of weeks and a imonth is ample, 
h wil in sending these cases 
‘i believe we can reduce that. I wiil say Pcie saree 
nd the Board we proceed under the method of wees oe e 
‘by ex-Secretary Wilson for carrying on ih plaacag ble par ats wi 
better if the Secretary were to slightly change 




















Ie an : Re Pa | 
« en) ee 14 Pah 
pay a= 7 ‘ 
- = °? 4 ame % 
ir, nay nt, ok . = Y ve ryt Ai, ae a - « 4. ; 
x S | roe ars ee) 4 >! Ly ah bed wf be A-t K dee Ped ta, a4 ay Cc: 5 ie 
: ‘ “ a4 ee. 
WE ey ye ‘ x “ Ns eye oe * a : os 2 . ee 
June l go deka badene atte POE te 
i . ed eee arent 3 > +See =e 
oi ee Sig Sagat ¥en aw ie Maley Ba : ni meu, ; Ne es "ye a bs ag nhs . 
a, x bee - s 5 te sy . ate ~ 4 + oe . oe . 
Pies OS od aie Ji on oy PTT MGS Le ati ce 
wh PED RELL FS ee ae me ; 
” f We Tie cee Te SS 
’ vie er ef * 


sl Ne aa Be 1s bears sot TO ae a 


be ay yO REPS Gait: BAL ROT Ay cana 
PO Oy errer es tet Bad O0°Y wee “ws one ) 
“O banad PlF gine mee i 


nets cS eae 
oh Ae rr ae a SPR re a Ee 





“OQ SY eee Losers oF yy 
pg Brei9 Bil, wyoy 
CEC ks SA eee IPG nmi a eae. PRA ae 


or ib Po +a NA 





PSNI: cote PRON fF) we ore er creme,” 
? 


“ “ ; t iy Aa Sn 5 “ Sree § “ ee oe F Ps os 
io ovigad Belias. of Sos OF Omit Mogren Ces wastes p 


: 
7 

as SSeS Cea grit ete aM ye So o eae Me my ‘ 

Bad SS SE yes Pepe ed ' Shogo ep Rey OTE Fay Pe ee 


I an Of yes te due tsetedl: sbaosmoney: "og 

ra as oe oe o et ae Pret . es * 

GW YaNey Font aah AWOL Wa cova odd ot 2 
° cs ate . 





aaa Mis fu vVNSYOVER (2a 
cat's fd Pte Oy ie) ae goad at 8 Pe g f eg ig 


oh r L “os “ * 
aya EYE Safe fae ah te ia A 
. 























’ Met ae 
: PHO PW bas | pL ie boat, eee Tere kia 
ANOXGS Noo! gel oppes SUSINA sre, fcindegs 4 
“ vettwsS evesisd OT eR era 
Ste }aatcivoe, GW Wot pet PAOUTIVE us 
Laney SS PR RES RD ee, tot. oocd 2: glgypee 
. We) Ta. ae PRAT aed OVEN aw tes F oe 
GiTAaS haesa 5 BETO NS Ras Biel 
LOsadeet ag Vtteohal strigs ee ‘ERDF 
SUBIC Of aver sy aauacad 
mer kes ser oi ‘. . Spe ia Gas eae pro 
ce v eal r ot Peel pay ales eh f. igh 
eae a ss RT et ae re ee fy 
WINGS Ke hee Soo Bt are SSCS LS Ait 
SAE aE ite che sosher fs ) gh? 
THOR LO trocar gn 3 toynr? O.6  Oe3 thet gb oem 
YRS AL iy oy i Write Lot Be Coe oP Sead 
Pe free ae ee PRE + lee Spies UL Pasa o 
pre OL Ne fy be iaee acd A?" Sye0bre sae). Fr bx. 
LT ET eae neh Watdsjouwn Loo ae SG 2 moe OW, 
PGS tie Bere oe sey REET RCE a nen cue OP rr yet eae 
UPA le beae peg ayy: The RNAS ey Nae Y ntd eftege 
BN i bon Be i Hat os ast eee a Be a ee ee ae een | ity 
Pee oe tah eG Pe one aioe Ol. SE Oe ge re ps ea Obs. tes 
Fae tose pg EGR hy EES Ca a OA, ee TR: te ee eo 
Sy oe eae Pr aihl Naty ig Goa a iy 2 a of 5 hae Rela fs Lat a ah 
tay ae ae a e bs {sir 4G TI3EEMe ei Wintel 
| Pe ee vat PPM Mcp ay ht "Oe? ty ig gern cat e5 
Te Ce ale cake, ae ee 
Sat) Sree nee ea ee shir 
| Pas oc GPE S oust te 
c 7 ory REY Bag « 
’ . a. Wee Pah .- 
SS. tune gift SLnaigy 
oe a oN d et ees 
; 
| 
; 
Ld 
. Ma aie a a z 
zig 4 
_ fee SME LD Eee Te gee eae Ta? ee 
ie Ke Le seue: * * : "ee nae a % oid Kelty af Ore y ERS 
oo Son See ee te ey 
s 
a ee Ee "o *PNIGY Gide Ae lee Ga “Tes Seg 
1 yor 
bo Me ’ 7 4 7 
b ‘ ie 2. . 
s ‘ a . 
ic ae a af sin eee rae se 


¥ ¥ et aye YT: ip a f ' - 
Pe Vee PRD Pe ' 







Bo < 


when the cases come back from Citation, not k 
| ‘ t have them go around th 
hpi have them merely go to the Chairman of the hoe and pen 
the airman of the Board merely consult with the four Bureau agen= 
cies that are there and ask them what they think about the case 
| “Now, when they have Outlined their charges, have the Chairman handle 
mes const ltation rather than have it bodily go around the Roarda. 
mp es hat would be a way of greatly reducing the time but we 
can no fe) that under the method of procedure and I do not say that 
_to give the Chairman more power. Iam the Chairman. That is not 
the idea. It will give to the Chairman of the Board a great deal 
Bmore work to do, but it will reduce the time and we can get as good 
‘results by the Chairman Consulting as by the case going bodily 
around the Board. When a man gets a thing on his desk he sticks 
it with the other papers and handles it in a routine way, but if 
@ man comes, to him and says: "What do you think of this situation?" 
he must get it out and immediately act on his charges. Se 


The time taken between the recommendation for prosecution by 
» the Board and the report to the Solicitor's Office, the matter of 
the central office after the Board has acted on the case, getting 
| it in Shape to go to the Solicitor, as an average, this has taken 
2" days. That does not seem unreasonable because the central of- 
| fice has a large amount of work to do in getting all these cases 
ready for you, so that they are in good form. We can not reduce 
_that unless we have additional clerical help and we depend on Con- 
'gress for that, and have néed of additional help. I believe that 
al days is a reasonable time for that. As a great whole, Mr. 

_ Solicitor, by my making it my business to stir up the various mem- 
» bers of the Board and by you making it your business to see if per- 
_haps your branch of the work does not need some attention, we will 

| be able to greatly reduce the time of the cases. 


MR. CAFFEY: That is a very vaiuable and very interesting lot 
of statistics you presented, Doctor, and it seems to me the analyti- 
cal methods you employed there are most enlightening. I don't know 
“anything more valuable than to apply the same method of anaylsis 
-of the work in all the Bureaus. I think it would be very helpful. 


DR. HAYWOOD: I think it shows right on the face of it where 
the trouble is, and then we know what branch of the service to go 
after to make a hurry call on. 


MR. CAFFEY: Until we have got the underlying facts, we can't 
see just what the problem is.. 
4 MR. GATES: Dr. Haywood used the term "cases" just now, I 
think he will concede that the word has a double significance, The 
Board refers to the cases, I take it, in the samé way he does, as 
' the individual sample, as the domestic number. A casé, as we re- 
port it to the Department of Justice, in many instances involves 
_two or more cases, two or more domestic numbers. That in a manner 
reduces largely the gréat percentages stated. 


sz MR. CAFFEY: The question you ask is whether in making up the 
tabulation there, Dr. Haywood treated as a case the domestic num- 
pber, is that right? 









MR. GATES: We use it bétween the office and the Board with 
perfect understanding, but it might lead to some confusion here. 


| “DR. HAYWOOD: Mr. Gates, where I was referring to the great 
average of the time taken by the Board to handle its cases and the 
time by the Solicitor, those were actual cases which might in a 
great many cases include half a dozen domestic nuwabers under the 
sase number; while in the case of explaining the work of the Board 
itself, within the Board and before reporting to the Solicitor, 
showing the actual time it took to handle them there, those are 
handled on the basis of samples or domestic numbers. 
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__ MR. GATES: In connection with the | 
porting cases for prosecution, there ea roast eee mates. 
ee croot trouble te the Board is in getting affidavits. 
elay in the large number of ca ci 
Haywood's average in the 150 and tae 86 PeceL ae he ce eae 
in a large measure to that difficulty. The elimination of the 
meer 6 affidavit and the adoption of the new form of the col- 
lector's affidavit is going to eliminate from 75% to 90% of the 
| five months! delay after the case is written up. Fully half of 
these cases that Dr. Haywood mentioned have been written up, but 
| | have not been sent to the Attorney General because they are all 






awaiting the arrival of the affidavits which I isfi 
am satisfied the 
Board is duly diligent in requesting, but for some reason or 
another, they haven't succeeded yet in securing from the dealer, 


Sometimes there are a good man i 
y cases located at distant 
Such as San Francisco or Portland, ae 


MR. CAFFEY; Just in that connection I will say something I 
am reminded Of, Mr. Gates, Heretofore, the matter of the expense 
of procuring affidavits has been a very considerable item. For 
instance, take the Bureau of Chemistry. They collect in a year 
say 10,000 samples. We will say that 1,000 of those only eventual- 
ly are recommended for prosecution. You have 9,000 of those cases, 
therefore, in which you didn't need any affidavit, The expense 
of getting an affidavit I think we figured ran somewhere between 


% Banks and a dollar on the average. Was that right, Mr. Hender- 
3 Des 


MR. HENDERSON : Yes, I should think so, 


MR. CAFFEY: You take 210,000 cases; there is from ten to 
twenty thousand dollars, which is the expense of the fees for the 
affidavits if you have got affidavits in all the 10,000 cases. 

In addition to that, there is considerable incidental expense of 
the Bureau employees. So, on account of that expense it has been 
the practice of the Bureau of Chemistry, and I take it of the other 
Bureaus, to wait until they found whether they were really going 

to need an affidavit. When you need an affidavit, frequently you 
have to wait until your inspector is going out in that neighborhood 
again. That brings about a lot of delay, unless you are going to 
incur a direct expense of the time and travel of an inspector, to 
send him to get the affidavit. In order to facilitate its proe 
curement, you have to wait until your inspector goes out in that 
neighborhood. Having that in mind, at the last Congress there was 
submitted a bill, which was prepared in the Department, authorizing 
employees of the Department engaged in the enforcement of these 
various regulatory acts to take the affidavits; in other words, 

to act as notar{,dublic¢: themselves anywhere they happened to be, 
so that they could take the affidavit at the time of the collec- 
tion of the samples without any expense. That bill was introduced, 
was it not, Mr. Henderson? 


MR. HENDERSON: Yws. 


MR. CAFFEY: Introduced, but not acted upon, at the last 
Congress, Weé are submitting it back to Congress again at this 
session. Of course, in the crowded calendars there may not be 
much chance of getting it enacted. At least we are keeping it 
before Congress. If enacted, that woulda effect a great economy, 
in directly relieving your appropriation from having to pay the 
fee's of the various officials who take the affidavit, but a very 

much greater economy in the incidental expense. It would be of 
still further beneficial effect in enabling you quickly to dispose 
of the cases and to employ your inspectors in going elsewhere, 
rather than chasing back out to the field to get affidavits. 
















MR. HENDERSON: I was just going to suggest something along 
the same line as Mr. Gates did. Dr. Haywood's figures were very 
instructive, but they didn't include the average time between 
the completion of the information and the return of the executed 
affidavits, and without that, it is not possible to tell from 
those figures just where the delay occurs during that five months, 
In regard to the Food and Drugs cases, before we adopted this new 
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form of inspector's affidavit, and to a certain extent right now, 


the longest time, or the most unexpected length of tis 

was between the return of the information eet? Pindea’ oe thee 
istry for criticisin Or Suggestion with the forms of affidavit and 
its return again to the Solicitor's Office with the executed affi- 
davit. That sometimes would compare with the time that the case 


., in our office, maybe two, three or four times as long; that 
fis, € maximum might run up to a year in some isolated cases. The 


average, I don't know what it was, but it was considerable. We 
usually nad on hand from two to three file drawers full of prepared 
cases waiting for the return of executed affidavits. That wasn't 


§ em the Bureau wasn't anxious to get them back quickly, but 
because it was so expensive and troublesome for the inspectors to 
get the dealers to execute those affidavits. I think a good deal 


of that will be removed by this new form of affidavit. - 


_ DR. HAYWOOD: I recognized the fact that the inspector's affi- 
davit is greatly going to reduce this apparent time taken in the 
Solicitor's Office and I am not at all doubtful of what both Mr. 
Gates and you say, that a good deai of that time in a good many 


| cases is taken up by the time necessary to procure the affidavits, 


and especially the dealer's affidavit. 


MR. CAPPEY: If we can get this authority for the inspector 
to administer the oath, and take the affidavit, at the..time he col- 
lects the sample, it is going stili further to reduce the delay. 


DR: HAYWOOD: My only idea in bringing this up was that if it 
does take five months and 22 days to handle a case after it has 
‘been reported to your office, which we will call your part of the 
work, then Mr. Gates in our case, and the other genetlemen along 
the other lines, can average up some of your cases and find out 
how much of this period was necessary to obtain the affidavits. 
That could be better found out from the Solicitor's Office, how 
long between the time that they sent it back to the Board or Bureau 
and got it back. By this average of mine, in addition to an average 
which Mr. Gates could get up, we could find out just where that 
delay took place. And with just that one more step in the matter, 
we will have the thing in a form where we will know just where the 
delay is occurring and be able to get around it perhaps. It 
wasn't a matter of criticism. It is just bringing it up for dis- 
cussion so that we will all have it before us, and if that one 
extra step is taken in the Solicitor's Office, then we will know 
just where the delay does occur, and can take means to avoid it 
in the future. 


MR. STENGEL: Mr. Caffey, I haven't prepared as well on the 
subject as Dr, Haywood has. 


MR. CAFFEY: But don't you think that method of anaylsis is 
@a fine thing? 


MR. STENGEL: Yes, that method of analysis presents the thing 
in a concrete fashion. The Bureau of Chemistry has had some Food 
and Drugs cases where there seems an abnormally long time elapses 
between the commission of the offense and reference to the Depart- 
ment of Justice. However, we are not always in a position to. put 
up selected cases. The inspectors in the eastern inspection dis- 
trict have instructions never to pick up samples that are more than 
a year old, and always, if possible, to secure samples from ship- 
ments as recent as they can find. You can understand that where 
a sample is from a recent shipment, it will reduce by just thatmeh 
tha. time between the commission of the offense and the reference 
to the Department of Justice. The consideration of the cases 1n 


the Bureau of Chemistry is becoming more highly specialized than 


ever, and that ina general way requires more time, but I think 

it is most economical because it saves delays which have frequent- 
ly arisen after cases have been referred to the Solicitor's Office 
which required reference pack again to the Bureau for some addi- 
tional information or for data. Then there are @ number of cases 
coming up recently in connection with the net weight and ee 
amendment. A sample may be collected, a number of units examined, 
and found short in volume. The amount of the samples may not have 
been sufficient to enable the Bureau to come to some decision as 
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to whether or not there was a distinct violation. Instructions 
are Sent out to obtain duplicate Samples. An examination of those 
weqguires more time and a loss of time vetween the date of ship- 
ment or the commission of the offense and the reference to the 
Department of Justice. The Same thing is true of a great many 
other Samples where duplicates are necessary and further examina- 
tions are required. These are just instances that I cite of 
reasons for delay which are not always apparent in the face of 
the cases. Nothing else occurs to me just now that I might say 
on this matter. JI really have no suggestions to offer as to any 
means by which time might be saved. I think Mr. Henderson is 


better familiar with those cases, and probably better able to 
talk on them than I am. 


MR. HENDERSON: Mr. Caffey, I think it might be fair to the 
Bureau to mention two or three methods that they have adopted to 
cut out some of the lost mation and save time. Of course, I don't 
know anything about the workings in the Bureau except as I have 
heard Dr. Alsberg mention or Dr. Emerson. But I understand that 
&@ great deal of the delay in some cases in the past was occasioned 
by correspondence. The case after citation was referred by the 
chief inspector back to the laboratory interested in that kind of 
a case. And there it often stayed for six months to a year and a 
half while they corresponded with the man about the reformation 
of his labels and when the man got his labels all corrected so 
that they couldn't criticize them any more, it was referred back 
for prosecution. That resulted in two things: it took up a lot 
of time, and made the man sore when we prosecuted him. They have 
Changed that method so as to eliminate a lot of that time. They 
do their corresponding in those cases where they expect to correct 
the misbranding, and cut out as much correspondence as they can 
in those cases where they believe that it is their duty to prose- 
cute, and that will probably save a great deal of time. Then I 
understand that there was some delay caused by the energy of the 
inspectors who collected more samples than the Bureau could handle. 
So they have once or twice found it necessary to call off the in- 
Spectors so that they wouldn't overload them. The trouble some- 
times, I understand, has been not so much that the inspectors are 
not busy, but the clerical force wasn't great enough to keep up 
with the inspectors. [In the Sherley cases, there was a great 
deal of time lost there, so the Bureau states, through the col- 
lection of samples of what turned out to be very doubtful cases. 
The more doubtful the case is, the longer it takes everybody to 
Study it over. They propose in the future to supervise the col- 
lection of the samples in the Sherley cases so as to select by 
some process those cases which they think are strong, substantial 
violations of the law. By the use of unofficial samples and other 
methods that they have in mind, but I think haven't yet put into 
practice, they expect to cut down a great deal of the time between 
the collection of the sample and the reference of the case to our 
office. Those are some of the steps that they have already under- 
taken over there which I think not only will, but have already, 
cut down the léngth of time. 


MR. CAFFEY: There is one thing that just comes to my mind, 
Mr. Henderson. It is not under this head, perhaps, but I would 
like for you to state to the meeting what impressions, if any, 
you have gained with respect to the misuse made, in cases of © 
prosecution, of the suggestions the Bureau has endeavored to give 
the defendant with respect to correcting his labels, either by 
correspondence or in additional hearings, after the case pawn 
sent to the Department of Justice for prosecution. You didn 
Quite fully cover that phase in the discussion yesterday. 


MR. HENDERSON: The times when you could say that the de- 
fendant has actually made improper use of what is said to cee 
either in correspondence or in the hearing, I presume, ris bf 
small in number. We often don't like what he does. Soci tcpents 
in his advertising he refers to an activity in the eee Mee Pe 
against his product which has resulted either in ark: Rea tie he 
in court, or in abatement, and we sometimes nave pointe . tible 
him that what he was saying in his advertisements was bie Ae 
to the wrong construction. But where the trouble has resu 
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frequently along that line is that he has told the truth to the 
United States Attorney and to the court, or at least has told the 
facts as they actually occurred, and then has said that in view of 
those facts he was led to suppose that the Department, on account 
of his changing his practices, would not press the prosecution. 
‘That may be a misrepresentation in every case, but we couldn't 
prove that it was. Where we corresponded with a man, or talked 
with him in regard to changing the label, and he promised to make 
that change, he might honestly believe that that was the end of the 
case, and that the Department was simply seeking to accomplish a 
reform in his methods of business, and that they didn't intend to 
prosecute him afterwards. He may tell that to the United States 
| Attorney or the court, and the court and the United States Attorney 
generally believe it, and it prejudices the case, no matter how 
strong it was in the first place. So that sometimes the Bureau, 
out of the goodness of its heart in trying to be as helpful as it 
could to the manufacturer, was really cut off from enforcing the 
law by actual prosecution. 


MR. CAFFEY: Have you anything to add to that, Mr. Stengel? 
MR’. STENGEL: I think not. 


qi DR. HAYWOOD: There is one thing in this connection I want to 
speak of. First of all I will say that the Board believes that we 
get the very best revision of the labels that has been gotten in 
our cases, in our correspondence cases. We get the manufacturer 

to make changes that we would not hardly desire to prosecute him 
for, and we get more of an ideal label that way than we do by 
prosecution. 


WR. CAFFEY: You get up to a higher ethical standard with that 
method? 


DR. HAYWOOD: Yes. We take up a great many by correspondence 
and we believe it is justified by the results we have gotten. We 
have obtained a great improvement in labels by this correspondence. 
That does not mean that we let a man off if he has flagrantly 
violated the law. We do not. We prosecute these cases, but where 
a man has made an honest mistake, we have felt, where that fellow 
was the average citizen, we should not be too drastic in our action. 
We take it up by correspondence and usually get very good results. 
What I want to ask you and the rest of the attorneys here is this; 
what should we do in this case? We take a case up by correspondence. 
The manufacturer finally practically refuses to change his iabel. 
He does not come out and say in so many words "I won't change it," 
but you see from the correspondence that he 1s not going to change, 
Now it may be that these charges are not very strong charges, while 
we think it is important that they be changed and in such cases 
as that, you can immediately see that from the time we began to 
carry on this correspondence time has been elapsing, and when we 
report that case for prosecution, when the manufacturer will not 
change his label, itis a right old case, and this is one of the 
reasons why we have old cases. We have tried to get the manufac - 
turer to change his label by correspondence, but the manufacturer 
would not change and we recomnended it for prosecution, and we be- 

lieve that with our statement to the court that we had given him 
all the chance in the world to change that under these circum- 
stances, charges not so flagrant would be accepted by the court 
' and be considered the same as strong substantial charges, whereas 
had we not said anything at all the court would not have considered 


them substantial. aes 











WR. CAFFEY: I think so. 


\ : Lt ter in these cases not to have these 
 nended fee Sheet or is it better to get new samples 
and then prosecute the man on these same charges stating that we 
tried to get the manvfacturer to change his label? Which should 
we do? 

Bi. MR. CAFFEY: I think we should have a new sample. Don't you 
agree with that, Mr. Henderson? — | 
a all 7 ‘ 
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, MR. HENDERSON: Under the Food and Drugs Act, we think so be- 
cause cases under that Act are not so expensive to work up as in- 
—secticide cases, but under the Insecticide Act, if it was impos- 
sible to use the evidence in the first case on the new sample, it 
“Might then be considered whether it is worth spending the money 


on that man and whether the mone 
portant cases, y could not be spent on more im. 











































ee eo: In other words we should consider individual 
| S. old to our old case custom if the expenditure of a 
_ iarge amount of Government.money is caused by the test of the 
sample. Now there is another case I would like the advice of the 
Solicitor Ss Office about. We get many samples of short weight 
products but in collecting our Samples we only collect three or 
four samples of the product, perhaps only three. These often come 
in gallon, five gallon and, insecticide Samples, in fifty pound 
7 containers, We can not afford to buy more than two, three or 
_ soihetimes four samples. We do not feel that prosecution is justi- 
fied On one, two, or three short weight samples, where the short 
weight is 6 or S) per cent, unless we are pretty sure all the prod- 
uct is short weight. Therefore we immediately tell the inspector 
to get more samples, a dozen or six more, usually six, because to 
buy six gallon containers of a preparation is very expensive and 
all Six are short weight in the same amount. In the meantime the 
first case has gotten older but we recommend the case to you and 
your office recommends prosecution of the case. The second is six 
months old, the first is two years and two months old, and now, 
should we bring our entire prosecution on the second case in order 
to avoid age, or should we combine the cases as we do and say it 
has continued for a length of time? Are we not, by showing con- 


tinuation of the offense, justified in sending the old case to make 
@ strong one? 


MR. CAFFEY: What do you say, Mr. Gates? 
MR. GATES: That practice has generally been adopted. 
MR. CAFFEY: That is including all of the cases? 


MR. GATES: Yes, especially in short weight cases, and I do 
not see any reason for deviating from the practice we already fol- 
low. 


DR. HAYWOOD: There is just one other style of case. It has 
been the practice of the Board, when we make a seizure of the prod- 
uct and seizure is consummated favorably to the Government, usually 
not to prosecute that case; but there are exceptional cases where 
we feel that the manufacturer should be prosecuted in that case as 
well.as the goods seized, because it is such a flagrant case of 
adulteration that any manufacturer should have known he should not 
have put it on his label; but in recommending our prosecution on 
this case, we have always held up our action to recommend prosecu- 
tion on the case under Section 2 of the Act until we have a state- 
“ment from the United States Attorney, or your office, that the 
seizure has been consummated in favor of the Government. We have 
done that because we felt that we would go with a still stronger 
» case to the United States Attorney if we had the seizure in which 
the man had pleaded guilty to back us up as well as the evidence 
in that case. And oftentimes the United States Attorney takes a 
“g00d long while to let us know that. the case has been terminated 
favorably to the Government. Now, is it better in that case to 
take that case up and present it on the basis of the old sample or 
to get a new sample, which means a large amount of tests, often- 
times? This is a matter, it appeans to me, of conservation of 
funds that we have and it appears to me that it is better to report 
the old case than go ahead and get a new case. 


MR. CAFFEY: Well, then, before that is discussed, I would 
like to suggest for consideration another phase of that same matter 
that comes up when there is a seizure under the Food and Drugs or 
Insecticide Act. Not infrequently the financial loss under the 
leizure falls on one man, whereas the offense, if any, under the 
jtatute has been committed by another man. Now the financial loser, 
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_ we find very frequently, is extremely sore if we do not prosecute 
the man who has caused him that loss. 


MR. HENDERSON: 


a That is right, we have received that informa- 
tion many times, 


MR. CAFFREY : We have that question coming up right along and, 
while a little aside from the issue, it is connected with the delay 
you have brought up. I would be glad to hear discussion on that 

_ point. Mr. Henderson, have you some views on that subject? 


MR, HENDERSON: I know it has been practiced and is practiced 


_ now in the Bureau to delay citation, is it not, Mr. Stengel, until 
_ termination of the seizure case? 


DR. HAYWOOD: We do not delay citation, we delay action. We 
cite him upon seizure. 


MR. CAFFEY: Do you uniformly cite him? 

DR. HAYWOOD: Yes. 

MR. CAFFEY: Do you uniformly cite in the Bureau of Chemistry? 
MR. STENGEL: Not while the seizure case is pending. 

MR. CAFFEY: Do you subsequently follow it up by citation? 


MR. STENGEL: Not always. It is my understanding that there 
are cases that are abated by the outcome of the seizure cases. 


MR. CAFFEY: A United States Attorney was in my office within 
six weeks and was telling me of a case in his district in which 
there had been a seizure. The goods, I think, were decomposed 
and the consignee who had them in hand came in immediately. He 
was glad to have the Government destroy them. He did not want to 
sell any goods that were decomposed. He had closed his account 
with that manufacturer and he was unable to get any reimbursement 
from the manufacturer. The loss fell unfairly on him. He had been 
waiting some time to see the Government go after the manufacturer 
and was as sore as he could be at the Department for not having 
done so. 


DR. HAYWOOD: You can understand his feeling. 


_ MR. HENDERSON: Some of the United States Attorneys are of 
opinion that we should follow up the ssizure by criminal proceedings 
in order to get back into the Treasury some of this money that the 
‘seizure costs. In New York, where we have a number of seizures, 
Mr. Marshall has written us several times to prosecute some of 
these people who are responsible for that amount of money being eX- 
pended. In uncontested cases nobody pays any cosus but the Mar- 
shal, and, of course, he does not get it back from anyone» T have 
never talked with anybody about the desirability of hoiding up 
criminal cases until the seizures are terminated. The chances are 
there is good reason for holding them up. And, no doubt, there is 
good reason for not referring every case for prosecution. 


MR. CAFFEY: And particularly in cases where the person who 
would be prosecuted is different from the person upon whom tne 
financial loss falls. 


WR. HENDERSON: In other words where there is good excuse for 
the delay and it is not especially unfair to the defendant. 


: MR. CAFFRY: Dr. Smith, I woulc like to hear from you on 
Subjects 8 and 9. | 


>, o the 
DR. SMITH: In connection with meat inspection Coe ere 
collection of evidence is very simple. We have ina pectaee Coe rar 
in 235 cities, so we can get the information very quit: eas ac ae 
a very small expense. Concerning the time between which : - 
Ss committed and the time the correspondence 1S transmitte fe) 
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your office, I believe as an average it is from one week to one 
month. I think that our cases remain in your UEfAce Bubue tae 
months and I have seen cases that have been reported back to us 
as being referred to the Department of Justice within one week. 
Beye nothing to suggest as to expediting meat inspection cases. 


MR. CAFFEY: Dr. Palmer? 


DR. PALMBR: Mr, Chairman, I have very little to add to what 
has been said this morning, but there is one phase of this ques- 
tion which has net been brought out and might well be discussed 
at this point. Question number 9 seems to suggest the reduction 
of time between the commission of the offense and the transmission 
of the case to the Department of Justice, as if that were the end 
of the whole thing. It seems to me that the real way to consider 
these cases 18 from the time of the commission of the offense until 
the case is closed in the courts. I can well understand in cases 
under the Food and Drugs Act and the Insectiéide Law, involving a 
lot of the samples collected in established places of business, 
that in nearly every case it is of advantage to transmit it to the 
Department of Justice with the utmost speed and to prosecute as 
promptly as possible. Some of our cases, I think are a little 
different. I think there is comparatively little delay when our 
case is complete in transmitting it to your hands, and there is 
comparatively little delay in your office in transmitting it to 
the Department of Justice. But a number of our cases arise in 
Gistricts where the termsof court. are held but once in six months 
and sometimes once a year. We have unfortunately found in several 
instances that after going to a great deal of trouble and some ex- 
pense in collecting the evidence and transmitting the case in the 
usual way, it reaches the United States Attorney shortly after a 
term of court, and necessarily remains in his hands possibly four, 
eight, or ten months before he can act on it. When the time comes 
for the next term of court, this case may have slipped his mind, 
Some of the papers may have been misplaced, and he comes back for 
a duplication of the evidence. In one instance here in the Dis- 
trict of Columbia, the papers were apparently lost between the De- 
partment of Justice and the United States Attorney's office and we 
were asked a year after the case had been referred to the Depart- 
ment of Justice to duplicate the evidence in a violation which had 
occurred two yéars before. Bearing that in mind, it was our prac- 
tice when we thought there was any danger of that kind, not to re- 
fer the case until a reasonable time before the term of court, and 
thus what may seem a delay on our part is not actually delay. It 
is a precaution against possible loss of the case, or soime of the 
papers in the case, or loss of interest in the case on the part 
of the United States Attorney in holding it so long in his office. 
May I touch on the question of obtaining the records of the com- 
pleted cases in the Department of Justice? What I say is not by 
way of criticism, but entirely by way of suggestion. 





MWR. CAFFEY: This is after the United States Attorney or the 
Attorney General informs this Department as to what the result: of 
the case is? 


DR. PALMER: What I had in mind was following up the case from 
your office after it has been referreda to the United States Attor- 


ney. 


WR. CAFFEY: We have a system of sencing letters to the United 
States Attorneys---- 


DR. PALMER: As I understand it, the practice has been to ReneS 
out letters periodically to the United States Attorneys, asking wnat 
- has been the result in certain cases, usuelly either before ee 
| preparation of an annual report or at the close of the calendar 
year, or at some interval of the kinda. 







WR. CAFFEY: We used to do it, lir. Goding, how often? 
joing i res ix months, the 
MR. GODING: We are doing it at present every Six 1 aS 
first of January and first of July. We used to do it the ee 
October the first of January and the first of April, three sp S 
F: But in view of the fact that most ot the courts hold no 
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_terms in the summertime, we thought it was useless to write them 


on the first of October. We could get the information just as well 
on the first of January. 


oF DR. PALMER: What I have to suggest may not be feasible but, 
if it could be done, would result in more satisfactory results. 

I have been somewhat disappointed with the reports of the United 
States Attorneys in a number of our cases. It occurred to me that 
if it were possible to make a schedule of the cases pending with 
reference to the terms of court, and have a form by which the 
United States Attorney's attention could be called to cases shortly 
before the cases came up - or the important ones, at least - or 
immediately after the term of court calling for reports, with the 
costs, which are not always reported without some correspondence,, 
i believe the results would be more satisfactory. Some years ago 
when we did not have the assistance of the Solicitor's Office in 
handling the cases because there was no Solicitor's Office, it 
was our practice to make a schedule of every terin of court in the 
country where we had cases pending, and in any doubtful case call 
the attention of the Department of Justice to features which we 
considered important, before the case occurred. Then within ten 
days after every term of court to ask the Department to obtain a 
Special report if they had not already done so. They evidently 
regarded it somewhat as a hardship; at least one attorney told me 
that we followed up our cases more closely than anybody else, but 
the results were eminently satisfactory. It is too late three 
months afterwards to remedy any defect in the result of a case, 
whereas a week before the trial we might have guarded against a 
loss. I think if a scheme of that kind could be worked out, the 
results would be well worth while. 


MR. CAFFEY: That is a very good suggestion. I imight say one 
further thing with reference to these reports. The United States 
Attorneys are required by the Department of Justice to make month- — 
ly reports to the Attorney General. Some months ago we took up with 
the Assistant Attorney General, who has special charge of the De- 
partment of Agriculture cases, a proposal that the United States 
Attorneys be authorized to furnish to the Department of Agricul- 
ture a carbon copy of the report with the Department of Agricul- 
ture numberof the case, or if not of his entire report, at least 
of the portion of it which covered all the Department of Agricul- 
ture cases. He fell into the suggestion quite readily. However, 
under the rules of the Department of Justice, that could not be 
put into universal application throughout the country without an 
authorization from the Attorney General, which could only be pro- 
cured after rather elaborate explanations. But the Assistant 
Attorney General himself, without taking the matter up formally 
with the Attorney General, was willing himself to instruct the 
United States Attorneys in particular districts, where we had a 
considerable number of cases, to furnish us carbon copies of those 
reports. He asked us to select the districts in which we had the 
largest number of cases, not to make the list too lone, and he 
would try it experimentally. We furnished him that list. That : 
hasn't gotten into complete operation yet, has it, Mr. Henderson’ 


WR. HENDERSON: Yes, we get reports from fifteen districts. 
MR. CAFFEY: You get them too, Mr. Gates? | 

MR. GATES: Yes, sir. | 

DR. PALMER: Do they always give you the costs? 


MR. GATES: No, sir. 


MR. CAFFREY: We frequently have to write letters back oases 
of the incompleteness of the information when they send it in. 0O 
course, in your cases, Dr. Palmer, you not infrequently oe. ee 
cerned with the districts OS ee are ee ue cae ia a 
iculture cases, because in 3 ui S 
Bt into patsy courts more than they do under the Food and Drugs 
Act or the Meat Inspection Act or the Tnsecticide Act. 
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DR. PALMER: may I suscest right t me 
Suggestion to the Deceit reno or Se eee oy oe 
7° on why in some modified form it ean ah he ee era a 
. a cael re te to mention that for some years we have 

noo tte z a he Treasury Department a similar arrangement 
a. a a oe ne inspection of foreign animals. The usual pro- 
hie ee importer to make application to the Departinent 
Se cntc. Ce the SEEMED of the permit and the entry of the 
. oi » the inspector of the Department examines the shipment 
€S a report. In addition we arrange with the Treasury De- 
partment to have the collectors make an independent report to the 
Treasury Department and those original reports are sent to the 
Biological Survey regularly. The reports from New York and San 
Hrancisco are very voluminous because, for example, they indicate 
the number of individual Canary birds brought in by each passenger 
some hundreds Cvery quarter. These reports are compared with the | 
reports and original applications on file in the Biological Survey. 
With the system once working, it seems to cause no special trouble 
to the Treasury Department, and it has been the means of our uncover- 
ing & number of evasions of the regulations, which otherwise we 
Should never have found, Apparently there is no reason why the 
Department of Justice can not do the same thing and the reports 
would be much less voluminous. 


MR. CAFFEY: Mr. Raub, anythin on subjects 8 or 9 that you 
want to add? x ‘ i j 


MR. RAUB: I have no figures prepared, but I might state that 
we have taken steps to provide prompt reporting of the cases from 
points where they occur by taking it up with those inspectors who 
attend to such duties, and by getting up new forms which they will 
have to fill out and send in promptly. There is possibly some time 
lost here at Washington, possibly through my fault, after the case 
is sent in from the field. I have to go over it, and then there is 
correspondence to get information which is necessary to straighten 
out discrepancies, and so forth. But I believe that when our men 
throughout the whole country get to working under the new system 
which we have inaugurated, we will get our cases over very promptly. 
I believe that in the figures which were gotten up on the delayed 
‘cases, the 28-hour law stands somewhere near the bottom. I think 
the cause of that is.due to myself again. I don't know but what 
under the disposition of stale cases, I will take that up, but I 
want to add that the reason for these cases being stale, and the 
28-hour law being so far down the ladder, is on account of the im.- 

-mense number of cases and the kind of work which we are undertaking. 
They were started in with the Lake Shore R. R. and the Nickel Plate 
R. R., going over their records. We were told that they were doing 
certain things which were rather contrary to the provisions of law. 
After I had started investigations on the Lake Shore and the Nickel 
Plate, the Nickel Plate R. R. wanted to settle, and they wanted to 
have all their cases off the books and wanted to start out fresh. 
The Solicitor's Office then asked that the Nickel Plate cases be 
Ziven preference. 


MR. CAFFEY: In other words, you have to take them up in the 
way of a campaign in particular areas, and sometimes against par- 
ticular carriers, in order to get the whole situation cleaned up? 


MR. RAUB: Yes. And in particular all the trunk lines coming 
out of a district, carrying the stock from the West, or from Chica- 
go, Indianapolis, Cincinnati, Louisville, Kansas City, into Buf- 
falo and East to Boston and New York. The campaign was started to 
get all these roads to a certain basis on which they would handle 
shipments alike. To do that we had to make a start somewhere, and 
it made some very old cases. We still have some of them that haven't 


been reported yet. 
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. SOriO Zs 
Benefits To Accrue in the Effectiveness of 


tne Administration of Regulatory Laws by 
€ Quickness with Which an Offense is 


Followed by Punishment. 


MR. WILLIAMS: Mr. Caffe i ct 4 i 
' » WMT s Yy, I think it is axiomatic that the 
Mee conshment ic inflicted for the commission of an offense, 
€ better effect it will have upon the person convicted and the 


community at large that, thr 
finds out about these aaa, ese eee une a 


MR. CAFFEY: As a deterrent? 


MR. WILLIAMS: Yes. And also I think it has a psychological 
effect upon the people that are enforcing the law. When you deal. 
with a thing that is fresh, you deal with it with a great déal 
more interest. When a thing lies around a while and begins to 
set a little stale, the inclination is to put it off a little bit 
longer and a little bit longer. If everybody gets into the habit 
of handling the case quickly, there is no doubt but that every~- 
one will feel a great deal more interest in the prosecutions, and 
certainly the courts are disposed toract more favorably upon the 
cases that we report to the Department of Justice for submission 
to the courts. As I have said at the peginning, I think it is 
axlomatic that that is so. 


__ MR. HENDERSON: I think that Mr. Williams touched on the 
right point when he spoke about the psychology. I don't know 
much about psychology, but I think he is working along the right 
line. The princival advantage, it seems to me, apart from the 
deterring effect it may have upon others, is the creation of a 
sound, healthy public sentiment in favor of the enforcement of 
the particular Act. That starts with the United States Attorney 
and the courts. it is also extended bv the means of notices of 
judgment in our cases throughout the people engaged in business, 
and even the defendants themselves don't feel so bad about it if 
they can realize that they are justly punished. But they do often- 
times feel that they are unjustly punished when the prosecution 
follows long after the commission of the offense, and long after 
the reformation of the bad practice, and the notice of judgment 
telling everybody in the world about it follows a year or so 
after the prosecution. So these old cases, i think, do their 
worst in creating a bad sentiment, a feeling among the people that 
the law either isn't a very good law, or isn't being enforced 
properly; whereas, if we can act promptly, everybody is interested 
in the case, as Mr. Williams susmgested,.and we are dealing with 
live matters, and not, to use another one of Mr. Williams' ex- 
pressions, “rattling dry bones." 


MR. GODING: I would like to ask a question on this subject: 
Under the live stock quarantine law, is there any benefit to 
accrue from the prosecution of the case after ithe quarantine has 
been entirely removed say for six months? Is there any benefit 
to accrue in prosecuting that case at all six months after the 
Quarantine has been lifted? 


MR. CAFFEY; Well, what is your suggestion about it? -Fre- 
quently you have to reimpose quarantines. You are going to have 
some more quarantines in that same section. 


MR. GODING: I don't know. I am talking about foot-and- 
mouth disease princinvally now. I can illustrate that by an ex- 
ample, I think. During the foot-and=-moutn disease outbreak, 
which has practically been eliminated from the country now, there 
was a certain circus traveling around the country, and they ce- 
liberately violated the quarantine law and the foot~-and~mouth 
regulations. It is a question in my mind whether 10 is going: 
to do any good to prosecute that circus at thie late date in view 


i ar Py es k Saag 
of the fact there igs no more foot-and-mouth disease in the coun 
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try. On the other hand, tuere are other cixcueses which 2bided 
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by the 

ee eee cn which refused to move their animals 
on account of eee remict tone en tee ini Pee ead is 

Miesaute that circus we aaa Pee in that if we don't 

to me under those circumstances, we should eel ak ze aia 

lar circus. They are collecting Ge ear ne eur a Mita oc ee bealta 

8 € in that case now 

ees. oe that under those circumstances this circus should 

ide ° n at connection this is another argument for the bene- 
at to accrue from the prompt prosecution of an individual case 

while the quarantine is still in effect, wherever possible. Of 

course, in this case it hasn't been possible to do that because 

it has taken so lorg to collect the evidence. 


MR. CAFFEY: <Any further discussion? 


MR. STENGEL; I think there is no question of the value of 
speedy punishment not only as a deterrent to the violator and other 
people but also in my experience it has a decidedly stimulating 
effect on the men who are interested in working up these cases. 
There is nothing that stimulates a man's spirit like when something 
he has been doing work on for three years has just terminated suc- 
cessfully. That is one point I want to emphasize. It has a very 
stimulating effect on the workers in the field to know that their 
efforts are meeting with some results, not necessarily in a spirit 
of vengeance, but they feel they are getting somewhere. 


MR. GATES: I think the most important of the benefits that 
accrue trom quickness in the administration of statutes is the ef- 
fect on the prosecuting officers and the court. The effect on the 
United states Attorney has been illustrated to me in one or two 


instances in the past year or two. On one occasion I visited the 


United States Attorney for the Southern N. Y. district, one of the 
most important districts where we have cases under the Insecticide 
Act and under the Food and Drugs Act, and he called my attention 
to the fact that in the cases he had received, a considerable in~- 
terval had elapsed between the commission of the offense and the 
time they came to his notice, and l took occasion at the time to 
explain to him the necessary delay in the course of preparation 

of the cases and getting them to'the Devartment of Justice. The 
United States Attorney is naturally more interested in the newer 
eases. Cases should go through as quickly as possible. 


WR. RAUB: It has been my experience that a lot of our old 
cases bring more results than the new ones. I bring along new 
cases and will often get a $100 fine. They will come in and plead 
guilty and pay the minimum penalty of $100, but if I go back and 
get a lot of old cases, they will spend thousands of dollars in 
improving the conditions under which the animals are handled. 


MR. CAFFEY; That may be true in this particular class of 
eases with which you have been dealing. Well, suppose you had 
been prosecuting this particular carrier and every one of your 
cases had been brought up immediately after the offense; the prob- 
ability is you would not have had so many Casefe 


MR. RAUB: If we attempted to do that, you and I and the 
judge would not live long enough to see it through. 


WR. CAFFEY: That occurs from the fact that for many years 


‘the 28-hour law was a dead letter. 


WR. RAUB: Yes, it was for a long time. The railroads went 
ahead and did things they knew they should not do. They got into 
the way of carrying animals regardless of regulation. They paid 
no attention to the statutory time, and coming pack to that, we 
would not have gotten results without bringing up old case&ie 
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MR. CAFFEY: 

had ce hoe undoubtedly correct in this. When we 
Mwave Willine to or a bunch, we put them in a position where 
Bete for at eas O provide elaborate facilities along their 
whereas, if we had hea dae feeding, watering and resting them; 
never have cone to a guest two, three, or four cases, they would 
Meinet it. you at great expense. If a carrier has 700 cases 
Mtns. +. Nee can prove each and the minimum fine is 4100 ri 
Sire y i, hg boa a if it cannot get some benefit and epends 
Treasury BP a ck : provements. A fine paid into the United States 
Di earer ¢ ‘a o the carrier. You can do this in- the instance 

Oo by having a large number of cases. I doubt whether 


that is true under an 
Bifer the 28-nour Sad Other of the etatutes here. It has been 


MR. : 
adopted earn Would you, years after new methods had been 
a... cath “peste for offenses committed before they adopted 
hese vr oas? Would that be looked upon with favor? 





., MR. RAUB: There has not been any change in the law. 
MR. HENDERSON; The change in the methods of the railroad? 


MR. RAU 5 ] Oe" } ‘ 
their atte They did not do that until we had a sword over 


SSeS —. oe 


a oe HENDERSON: The condition under your Act and under the 
a an Drugs Act would not be quite analogous unless between 
€ commission of the offense and prosecution there had been a 


reformation Oftentimes the ma 
v2 & S nyufacturer has 
his brand and has for a year or two when eet eane sak Spoueatie 


tion. That is why they do not like these old cases. 


MR. RAUB: There has been no change. It is a continuation 
of the same method of handling. 


MR. HENDERSON; The condition that we have in some of the 
cases does not exist under your law. 


MR. RAUB: No. I do not thinx so. Against one of the roads 
we had 600 cases, running right back to the period of limitation, 
They spent $40,000 in improvements. If we had come along with a 
single case, they would have paid the fine. 


MR. CAFFEY: -Yes. In that articular case, because the De- 
seaiveLy and Liberally with the 


partment of Justice deai’ Pert credit at the minimum fine for the 
my and gave the defendant cred.t 4 @ minimui 
a . put that is different from all the 


money he spent on improvements; 
other conditions existing under these regulatory laws. 


ae, i i _—— - 
’ - _ = —_ 
— = ee a ee ee ee aS ee 


Any further suggestions? Mr. Squire? 


e L nave Ao further rema 


WR. CAFFEY: If agreeable we might discuss a. and 12 together. 
If you are willing to atay a little longer, we may finish pai 
conference today. Do you think that would be agreeable, Doctor: 


MR. SQUIRE: I vbeliev rks to. make. 


DR. PALMER: Agreeable to me« 
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7 He TORTCAXT . 
Disposition of Stale Cases. 
; Cae TORI tiv 
Disposition of Gases Held in Abeyance. 


MR. CAFFEY: suppose 
: ’ i. t ¢ we vr 5 a 
hear from Mr. Raub. Proceed to subjects 11 and 12 and 


MR. RAUB: You are taking these tozether? 


UR. CAFFEY: It occurred to me that we might discuss them to- 


gether. of course, they are two separate questions; however, they 
are two we might discuss together. 


es ae discussing the disposition of stale cases, I 
tees ic the aa shee bbe ancient history. It may not be of in- 
plaint was dade Wp eee and it may. Gome years ago the com- 
Be the ee Wed Vs si ett several railroacas that they were not feed- 
Metro: of a according to what the law required. I went over 

2. igi do e Nickel Plate Railroad and the Lake Shore Rail- 
road. I will take the Nickel Plate first. They have two feeding 
places on the line, one at Belleview, where I found they, would 
bring their stock in and note on the waybill that the stock had 
been fed, watered and rested, and the record showed that the cars 
had been there for a period of about five hours, giving ample time 
to water and feed the animals, but the animals were not unloaded 
and were not fed or watered. Often the cars would come in and © 
go out within an hour and yet the feeding record and waybill nota- 
tion showed that the cars had stayed there for five hours. They 
started a plan of breaking the seal on the car, to indicate that 
the animals had been unloaded, but that was later discarded as 
being too dangerous. At Conneaut on the same line, they had an 
equipment of two pens. The records showed that they unloaded _ 
into these two pens 18 or 20 cars at a time. The records so far 
as the connecting carrier was concerned showed that the animals 
were fed, watered and rested. The cars were held there for five 
hours. The waybills always bore the notation that the animals 
were unloaded and reloaded, giving a period of five hours between 
the unloading and reloading. It was obvious that tney could not 
unload 18 cars in 2 pens, and a thorough investigation was made . 
The result of the investigation was that I got 251 cases against 
them. There were under investigation 1,000 cars or more; out of 
that we got the 251 cases. The company spent about #16,000 in 
improvements in putting in a new feeding pen at Conneaut and anoth- 
er at Belleview, and paid a $5,000 fine. The Lake Snore had a 
corn house at Collinwood, Ohio, where a man shovelled corn at the 
car as it passed in tne train. Aftex the train had gone by they 
gathered up the corn and used it for the next train. They had 
no watering facilities in the yard, yet the billing was marked 
'thed and watered." I had 751 cases against them, picked out of 
over 2,000 cars. They paid $20,000. The next road was the Wabash. 
I fotnd practically the same thing and secured 250 cases against 
them. They agreed to make certain improvements and paid $5,000. 
The next was the Grand Trunk, practically the same as the Wabash. 


We had 613 cases against them. 


MR. CAFFEY: They have spent $23,000. 


MR. RAUB: $40,000. 
MR. CAFFEY; That is right; $23,000 in one place. 


WR. RAUB: They put in improvements amounting to $40,000 and 
were asked for $20,000 penalty. That brings me down to other stale 
cases. That covers four of the trunk lines running practically 
parallel, leaving two lines, the Erie ana the Michigan phn 
Railroads, against which I am preparing similar psc Laer ve 
have them all prepared, the conditions will be the same as 
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the Board is very particular with those cases, 


‘with. After that has been done, i 
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others. I do not belier 

Beer .* - Leve that it would be fai 

a. _o See not be fair to the et erg ee ee 

Me iticc Les and allow these roads to operate viene t 

et eae ; simply cite all this to show why I ceer 
port all of the old cases that come Apa Sa 


statutory period 
eae not for i 
this condition of (a pa ae Gee PERE eRe Rate ee 


MR. SHIBLEY: : 
Bewes before be Deca i stole dea get to the disposition of stale 
an RT aa aR a Ae 


MR. CAFFEY; That 3 
‘ 7 * al 7] 4 , : 
in suggesting it for aa Rieeer Age aenaee PES Sen Meee 


MR. SHIBLEY: 7 : 

any set Ce ek I might say that the Board has not adopted 
Me 6. considered usposition of these cases. Fach and every 
a Sige eee on its merits. Several months ago we had about 
M4513, he “Sota deae The samples had been collected in 1912 
Bt. same eras atute of limitations had run against some of them. 
reason why these every case presented a violation of the law. The 
the fact that Seng have not been presented for prosecution was 
doubtful and a “ye ain claims for efficacy made in the labels were 
Bees: of Enton G4 set of experiments had been carried on by the 
Me the clad ology member of the Board, with the result showed 
presented vi Tes beleps shown not to be warranted. The cases all 
Board alee eae the law. The question came up whether the 
Me eurse. th A his, would be justified in dropping these CaSeS. 
of the Aaaes ‘ tacit of limitations helped the Board out on some 
Bes iaced my : € Board eventually recommended that all the cases 
Me secant ieee page abeyance with directions to collect samples 
Miteance a g 2 ene That is merely one instance of putting in 
oS Shen number of cases that presented violations of the law. 

on know as I have anything further to say on this. 


— MR. CAFFEY: Where you determine not to prosecute a case mere~ 
y because it is old, anda then seek a new gample for the purpose 


of prosecuting the same shipper, in a sense that is not issuing 


any pardon to him; you are just getting your case against him in ; 
a more advantageous position for presentation to the courte . 


MR. SHIBLEY: Yes, sir. 


MR. GAFFEY: Although technically each of them constituted 
an offense. i 


MR. SHIBLEY: Of course, in the event of an investigation 
into the work of the Board ana finding in our files these cases 
violations of the law 


might stir up 4 Little trouble for the Board, but I will say that 
in each and every 
case a detailed statement as to why it was put into permanent 
abeyance is attached to the paperss 
MR. CAFFEY; That would seem very wise because the question 
may come up hereafter. 


MR. STENGEL: In the Bureau of Chemistry, we have cases placed 
in abeyance on samples where the violation is not particularly — 
heinous, which perhaps the correction of label or change of method 
of manufacturing will pring the product within the Act itself. 

In those cases, after citations are issued to the manufacturer or 
the shipper, and the promise is made that changes will be made in 
labels or the defect, whatever it may be, will be corrected, in- 
structions are issued to collect other samples and to see whether 
the promise of the manufacturer has been subatantially complied 
it is the practice then to abate 
the old case, not to refer it at all for prosecution. Where the 
violator hasn't played fair, the old cases are combined with the 
new cases and then referred for prosecution. ~ think that in 
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brief is 

‘nae eer ntioeainaeed ttt aes you as to the handling of 
emistry. We att 

er em 
y cases that have become ancient where Fernie ne neet Cee 


accomplished by prosecuti ; 
Mitbinent the Psiebeds on if the violator has shown a tendency 


MMS to crosccute . ahha ip ete that the psychological 
; S | $ e earliest possible moment. 
ss ence ee or from the standpoint of the ave anes 
ce , the a orney in charge of the case, it goes with- 
hae . ¢ the quicker they get through with the case, tre better. 
h our cases, they are not simply cases; they are campaigns. 


MR. CAFFEY: Somewhat along the line of Mr. Raub's cases? 


a, ooh PALMER « Exactly. I agree with Mr. Raub entirely. We had 
umber of cases in Kansas some years ago which we prosecuted as 
promptly as possible. Convictions were secured and fines were im- 

oosed within a few months, sometimes within a few weeks, but, as 
I stated the other day, I fail to see that we accomplished anything 
substantial at the end of two years. There was a change in the 
number of illegal shipments from that district, but it was not due 
to the manner of enforcing the Federal law. It was due to a change 
in tre State law. On the other hand, we have had a number of cases 
in the western district of Virginia and adjoining States, which 
were stale cases, and some of them just on the point of expiration, 
put by prosecuting them all at once, or @ number of them at once, 
the results were so successful that apparently, for the time being 
at least, such action stopped all such shipments from that district. 
The idea that the Government could come in two years or two years 
and a half after the offense and prosecute a man up in the moun- 
tains for shipping some quail to a distant market, seemed almost 
like a miracle to those country people. In some instances the 
ghipper had gone out of business. In some cases their representa- 
tives came to the office to gay that we must be mistaken, as the 
man had never engaged in that business, but when shown the record, 
admitted that he had been in the business put had closed it out 
shortly after the offense was committed. The effect on the com- 
munity - not on the courts - of handling those stale cases was worth 
ten times what we have nad anywhere else in handling fresh cases. 
Another instance, One of our assistants uneovered a number of ship- 
ments from Norfolk, and in his enthusiasm wished to take up all the 
cases at once. The result was that prosecutions were started 
against some § defendants simultaneously, including the largest 
shippers in Q2 1 the common carriers running in and out of Norfolk. 
The result was that the first defendant came in and entered a plea 
of guilty. The others combined their cases, eraployed the best 
counsel they could, induced the United States Attorney to accept 
an agreed statement of facts, tried out the case on that state-— 
ment, and we lost all the cases. The one fine that had been paid 
was remitted. If we had taken those cases separately, one by one, 
we should probably nave won a number of them. A great many of our 
old cases are wind-falls. We are now working on some cases - some 
have been referred to you, some are in the hands of the Department 
of Justice -~- which came through an old offender in the Middle West 
who went into pankruptcy last years We had never been able Shot 
to secure any evidence against him, although ye tried in every pos-~ 
sible way. After the papers were in the court in bankruptcy ieee 
ceedings, we obtained access to them and pequned, eviGeHet) 78 aa 
a number of shippers who nad forwarded game to him. caren cases 
were all dropped because they are old, it gimipiy Rests aaa oun 
throw away evidence thut we can not obtain othnerwites n t eee 
ticular kind of work that we are engaged in, the old Cae eae 
times the most valuable, and as to what disposition shoul ft 
of it, I do not think any general rule can be laid down - em 
case should be nandled on its meritee— if a man nae gone i ae 
business, there is no object in imposing 2 neavy Sane Oe ae : 
8g prosecuting him will ect as a deterrent on a aa pr RO 
think the Devartment ie juetified in taking some ac ion. It 1¢ 
7 - t) ; sania because We have found in 
not always 4 hardship on the defendants 
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the same di | 
istricts, once th 
a. he campaign we 
represents 10 ae yl palgn was on, some one at 
ek and the sii different offenders, enters an conga reniente 
s are all compromised on a reasonable basis : 
i 8 


‘The d 
efendants go away well satisfied that they have gotten off 


Lightly; 

ate Bee ss of having to employ a separate attorney each tim 

trial. Beeeacnine | the expense of going to distant places for : 

like throwing a ng a case that we can get evidence in seems to me 

are really Seay een and money, and loses sight of what we 

MM eaiber of cas Oo accomplish under all these laws, namely, not 
cases, but preventing the commission of the SPP enone 


DR. TH: 
ee ee i been our experience that the quicker these 
ee, then akin the more interest everybody that has anything to 
matter. Als Paks Gla all the way up to the judge for that 
- Also the results obtained have been more satiefactory. 


M ry j\ 
[R. CAFFEY: Mr. Lees, we have not heard from you this mornings 


MR. S: ; nie 

ees 6 eee is Ma tai I Rave aby suggestions to offer. Our 
in some timb t BS Peehey promptly. It is only occasionally 
Pica 7 eae respass that occurred before the lands were in- 
eo, oe Forest that there is any considerable delay. 
from the Feder anes Dr. Hunter sugcested we have only a Tew cases 
We all  Aeetagirt Horticultural Board and they are now under ways 

2 all appreciate that as time goes along we are less impressed 
with these cases than if they had been taken up promptly at the 
time. I might illustrate that by a case not in connection with 
our work. I remember when I was a youngster at home, one man killed 
another. The man who was killed was a railroad man and T heard 
some railroad men say they would lynch the murderer. He was put 
in the penitentiary and after two years I know these same people 
signed a petition to have him pardoned. That shows how we are in- 
clined to overlook serious matters as time goes along. I also re- 
call a story that was told to me about a Sunday-school girl who 
was brought up under such circumstances that she was not familiar 


with the Bible. When she was told the story of the Saviour and his 


crucifixion, she said: “Well, it happenea a long time ago. Il 
didn't know him and you didn't know him. Maybe it's exaggerated 
Arlittle. Let's forget 311 about it." That illustrates the feeling 
toward stale cases. 


MR. CAFFEY; Any further discussion of this? 


MR. GODING; Before the conference breaks up I would like to 
have Dr. Bllenberger's question answered, Should the Bureau assume 
the responsibility of abating doubtful cases, oF should that be 
passed to the Solicitor? 


MR. WILLIAMS: That was 4 question that was included in Dr. 
Melvin's reply to the call for this meeting. 


MR. CAFFEY: I would sugeest that we hear first what is your 


Eb 


wiew of it. 


MR. GODING: I think the Bureau should largely exercise its 
own discretion in that iine. Cases which they are in doubt about 
they should not report, nor cases that are too close to the line. 
If it is a case that they cannot really decide, they should refer 
it to the Solicitor's office for final decision. 


MR. CAFFEY; That is very much in line with my idea. The 
Bureau knows the whole situation better than we possibly can. We 
are always glad to advise the Bureau about it; but whether the 
particular case should be prosecuted ie not a legal question, it 
ie rather an administrative question. 


MR. WILLIAMS: It seems shat the matter of disvosition of stale 
cases is to be determined by the consideration of each case, and 
if the Bureau is in doubt ag to whether it should abate on account 
of staleness, it might well advise with the Solicitor's 
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ord as general talk and come to some conclusion about 

ge scotiealin seas y where the Bureau is primarily responsible, it 

the Bureau to policy. If it would be against the interest of 

ee met prosecute a case, I believe they ought to abate the 

ad seems to be the general trend of the discussion here 
seems to me to be quite satisfactory. 


e ape oe I said early in the conference, the question 

Rens + & ses, of putting in permanent or temporary abeyance, 

g ome a difficult one. Nevertheliess, the Bureaus ought to 

go let and exercise their responsibility. That is what they 

te or. As they are not going to exercise their responsibility, 
ere is no use in having the Bureaus. That seems to me to state 

the situation fairly. Executive officials have no pardoning power. 

Sometimes there is no alternative except to send the case to court; 

but a man should exercise his discretion sometimes. The policy 

adopted of having a complete record of each case, and what you 

have done in each individual case and why, is a good one, because 

when the matter comes up later and you are possibly criticized 

for properly exercising your discretion, you have all the cards 

on the table. 


MR. RAUB: I want to ask your opinion about this; When a 
case comes to my attention, where there is not enough evidence 
to prosecute, I prepare a memorandum showing why it should not be 
prosecuted, which will pass through Dr. Ramsay's hands; and if 
he agrees with it, he will mark it for filing; but if any question 
arises in his mind that it might be well to prosecute the case, 
he will take it up with your office. The idea is to have no pos- 
sible comeback later on, and it would show that they had been 
given attention. 


MR. CAFFEY: There is this further point in that connection. 
In order to accomplish substantial uniformity. in the way you con- 
duct the businese of a bureau in cases of that type, and avoid 
the playing of favorites by individuals, the final decision as 
to whether the cases should be put into abeyance, or should be 
quashed, should be left to responsible officials, and not left 


to minor officials. 


DR. PALMER: I agree with you that the matter should rest 
with the Bureau, which has the whole facts in ites hands; but the 
question is sometimes vefogged by side issues. For example, 
someone thinks a certain inspector has not been sufficiently 
active, and the result is that all the cases in that district 
are dragged in and passed to the Solicitor, and the Solicitor 
passes them to the Department of Justice. We had a glaring ex- 
ample of this within a year. Someone shipped half a dozen birds 

from some point in Wisconsin to some point outside the State, 
No one cared to assume the responsibility of not reporting it, 
and it was reported to the Department of Justice. After some 
months, the United States Attorney reported that the marshal 
found that the shipper was a boy 12 years of age, that no sub- 
stantial benefit would accrue from the conviction of this young 
man, and he requested that the case be dropped. We were only 
too glad to acquiesce in his request. The Bureau did not know 
the boy's age and there were no other cases from that district. 


MR. CAFFEY: It is unfortunate that at times persons mea- 
sure the efficiency of the enforcement of the regulatory laws 
by the number of prosecutions, when the very contrary may be 


the fact. 


MR. HENDERSON: I just want to say a word, Mr. Caffey, 1 
agree with Mr. Williams here ag his remarks applied to Dr. 
Palmer's case, but Il don't know whether the anewer aopnlies 

” we have many old cases cumbering up the files. The Bureau of 
Chemistry dropped all cases this winter where shipment was made 
prior to January 1, 1914. It might have been better if they had 
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taken a lat } 

: sacs. ee eee enon themselves Struggling with these 

: Meera te. ne y represented practices which had been 
he . ecause they were cumbered by these old casea they 

re unable to get busy with the current violations. To get rid 

of these cases, I think, was wise. To have taken time to have 
gone over each one separately would have been to continue the bure- 
den. I believe it was well to make a fresh start. | 


DR. PALMER: Did the Bureau decide on that matter? 
MR. HENDERSON: We agreed with then. 
MR. CAFFEY: We did that absolutely. Any further discussion? 


I merely want to add this before we adjourn. This thought has 
Occurred to me, that when the minutes are written out, we send a 
full copy to each Bureau. I have been thinking of propounding to 
the Bureaus at that time, two questions for their consideration. 
First, do they think it would be well, after some little editing 
of the minutes of the conference, to have sufficient copies made - 
possibly, even printed:+ to send around to the United States At- 
torneys and to the United’States judges and perhaps distributed a 
little more generally among the people of the Department than we 
could possibly do unless we had printed copies. There are two 
sides to that. One thing that brings that to my mind is a letter 

that I had recently from a Federal judge who had read the article 
on the Statutory History of the Department. He said he found it 
very helpful to know about the laws and activities of the Depart- 
ment as a whole. He had never had this before. Now, if he had 
any particular matter to come before him, he said he had some back- 
ground into which to fit it. It is just possible that there is a 
good deal here that would be very helpful to' the United States 
courts and to the United States Attorneys if we had it in proper 
form so that they could get at it easily. The second suggestion 

I thought of submitting to the bureaus or offices was whether, in- 
stead of printing, it would be worth while to have, say, 50 or 100 
copies of the minutes in some one of the forms we use here, mimeo- 
graph or otherwise, so that each bureau or office could have as 
many copies as it desires. I will submit these questions after I 
get the minutes completed. I don't suppose it is worth our while 
going into full discussion of the matter now. 


DR. PALMER: Would it not be more generally useful if the 
general substance of the matter were boiled down in a brief state- 
ment of conclusions? 


MR. CAFFEY: That we would accomplish to some extent by editing. 

We have not attempted to reach conclusions. Each bureau 1s left as 
free now as before. We have just exchanged this information and it 
would be my suggestion, for the purposes of persons in the oureaus 
who have not attended the conference, that perhaps it might be of 
more value to keep it in extended form. However, this 1s a matter 
that will come up when the minutes are completed and sent around 

to the bureaus. If there is nothing else we will consider the con- 


ference adjourned. 
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